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Introduction
Animal Rights and
Animal Welfare

cern about animals had been limited to assuring that they were
treated “humanely” and that they were not subjected to “unneces-
sary” suffering. This position, known as the animal welfare view, assumes
the legitimacy of treating animals instrumentally as means to human
ends as long as certain “safeguards” are employed. For example, animal
welfarists argue that the use of animals in biomedical experiments and
the slaughtering of animals for human consumption are acceptable as
long as these activities are conducted in a “humane” fashion.

The late 1970s and 1980s marked the emergence of the animal rights
movement, which “retained the animal welfare tradition’s concern for
animals as sentient beings that should be protected from unnecessary
cruelty,” butadded “a new language of ‘rights’ as the basis for demand-
ing” the end of institutionalized animal exploitation.! To oversimplify
the matter a bit, the welfarists seek the regulation of animal exploitation;
the rightists seek its abolition. The need to distinguish animal rights from
animal welfare is clear not only because of the theoretical inconsis-
tencies between the two positions but also because the most ardent
defenders of institutionalized animal exploitation themselves endorse
animal welfare. Almost everyone—including those who use animals in
painful experiments or who slaughter them for food—accepts as ab-
stract propositions that animals ought to be treated “humanely” and
ought not to be subjected to “unnecessary” suffering. Animal rights
theory explicitly rejects this approach, holding that animals, like hu-
mans, have inherent value that must be respected. The rights view re-
flects a shift from a vague obligation to act “humanely” to a theory of
justice that rejects the status of animals as property and the correspond-
ing hegemony of humans over nonhumans. The rights theorist rejects

D uring the past hundred years or so, until the late 1970s, con-
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2 INTRODUCTION

the use of animals in experiments or for human consumption, not sim-
ply because these activities cause animals to suffer but because such use
violates fundamental obligations of justice that we owe to nonhumans.

As a general matter, rights are, as Bernard Rollin writes, “moral
notions that grow out of respect for the individual. They build protec-
tive fences around the individual. They establish areas where the indi-
vidual is entitled to be protected against the state and the majority even
where a price is paid by the general welfare.”? For example, if my interest in
free speech is protected by a right, my interest is generally protected
even if the general welfare would benefit from my being deprived of that
right.

The theory of animal rights maintains that at least some nonhumans
possess rights that are substantially similar to human rights. Animal
rights ensure that relevant animal interests are absolutely protected and
may not be sacrificed simply to benefit humans, no matter how
“humane” the exploitation or how stringent the safeguards from “unnec-
essary” suffering. Animal rights theory rejects the regulation of atrocities
and calls unambiguously and unequivocally for their abolition. Rights
theory precludes the treatment of animals exclusively as means to human
ends, which means that animals should not be regarded as the property
of people. And because rights theory rejects the treatment of animals as
property, rights theory rejects completely the institutionalized exploita-
tion of animals, which is made possible only because animals have prop-
erty status.

Just as the theory of animal rights is fundamentally different from
that of animal welfare, so, regrettably, is the theory of animal rights fun-
damentally different from its realization in the social phenomenon
called the animal rights movement. Despite an ostensible acceptance of
the rights position, the modern animal protection movement has failed
to translate the theory of animal rights into a practical and theoretically
consistent strategy for social change. The language of rights is, for the
most part, used rhetorically to describe virtually any measure that is
thought to lessen animal suffering. So, for example, a proposal to pro-
vide a bit more cage space to animals used in experiments is regarded
as promoting animal rights even though such a measure represents a
classic example of welfarist reform. Indeed, on a practical level, the
modern animal movement still embraces the nineteenth-century theory
of animal welfare, whose primary goal is to ensure that animals, who
areregarded as property under the law, are treated “humanely” and not
subjected to “unnecessary” suffering. For example, a leading animal
“rights” advocate has promoted the use of a six-step “pain scale” for
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ANIMAL RIGHTS AND ANIMAL WELFARE 3

experimenters to evaluate the invasiveness of their research. At the
lower end of the scale, level 2—which represents “[l]aboratory experi-
ments and certain field studies involving mild pain / distress and no
long-term harm”—includes “frequent blood sampling,” “intramuscu-
lar injection, skin scraping,” “[n]egative reinforcement” such as “mild
electric shock” and “brief cold water immersion,” “[flood deprivation”
that does not result in more than a 10% weight loss, “water deprivation
slightly exceeding particular species’ requirements (e.g., deprivation
in rats of less than 18 hours),” and “[p]rocedures involving anesthe-
tized animals with mild post-operative pain /distress and no long-term
harm.”? This same animal “rights” advocate is the editor of a journal
that “publishes reports and articles on methods of experimentation,
husbandry and care that demonstrably enhance the welfare of farm,
laboratory, companion and wild animals.”4

It would be simplistic, however, to say that the modern animal
movement is no different from its classical welfarist predecessor. In this
book, I argue that the modern animal “rights” movement has explicitly
rejected the philosophical doctrine of animal rights in favor of a version
of animal welfare that accepts animal rights as an ideal state of affairs
that can be achieved only through continued adherence to animal wel-
fare measures. I regard this hybrid position—that the long-term goal is
animal rights but the short-term goal is animal welfare—as the “new
welfarism” and its advocates as the “new welfarists.” The new wel-
farists apparently believe, for example, in some causal connection
between cleaner cages today and empty cages tomorrow. As a result,
the animal “rights” movement, despite its rhetorical use of rights lan-
guage and its long-term goal of abolishing institutionalized animal
exploitation, continues to pursue ideological and practical agendas that
are functionally indistinguishable from measures endorsed by those
who accept the legitimacy of animal exploitation.

In my view, there are two simple reasons for this disparity between
social theory and practice. First, many animal advocates believe that, as
an empirical matter, welfarist reform has helped to ameliorate the
plight of nonhumans and that these reforms can gradually lead to the
abolition of all animal exploitation. Second, although many animal
advocates embrace as a long-term goal the abolition of animal exploita-
tion, they regard rights theory as “utopian” and as incapable of provid-
ing concrete normative guidance to day-to-day movement strategy and
practice.

The purpose of this book is to explore these two assumptions. I argue
that welfarist reform has not—and cannot—lead to the abolition of
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4 INTRODUCTION

animal exploitation. Animal welfarism, especially when applied in an
economic system that has strong property notions, is structurally defec-
tive and conceptualizes the human / animal conflict in ways that ensure
that animal interests never prevail. Moreover, the assumption that wel-
fare and rights are connected begs a fundamental moral question: if we
believe that animals have moral rights today, it is wrong to compromise
the rights of animals now, by, for example, pursuing or supporting legal
changes that facilitate supposedly more “humane” experimentation in
the hope that these changes will lead to rights for other animals sometime
in the future.

I argue that rights theory provides more concrete normative guid-
ance for incremental change than other views relied on by animal advo-
cates. That is, animal rights theory is not “utopian”; it contains a nascent
blueprint for the incremental eradication of the property status of ani-
mals. The incremental eradication of animal suffering prescribed by
classical welfarism—and accepted as the primary normative principle
of new welfarism—cannot and will not, in itself, lead to the abolition of
institutionalized exploitation; what is needed is the incremental eradica-
tion of the property status of animals.

Nevertheless, I must stress several important qualifications integral
to my views and therefore to my analysis.

First, I do not deny that many people not only have a long-term goal
of animal rights but also employ short-term strategies that are consistent
with the rights approach. For example, some animal rights advocates
have sought incremental change through the abolition of particular
types of experiments that involve animals. I am also not claiming that
organizations or individuals who tend to adopt welfarist means in an
effort to achieve rights ends always adopt such means, or that they never
use means that are consistent with their expressed goal of achieving
rights for animals. My point is simple and limited: the modern animal
“rights” movement—as exemplified by the large, national animal advo-
cacy groups—has, by and large, adopted the position that it is permissi-
ble at least some of the time, under at least some circumstances, to
pursue a short-term policy of animal welfare, which, they claim, will
lead eventually to the recognition of animal rights. With very rare excep-
tions, national animal rights organizations have not explicitly adopted
animal rights both as a guiding theory and as the criteria for identifying
the types of short-term, incremental changes that are consistent with the
realization of the long-term goal. Some groups and individuals promote
this view more than others, but almost all national organizations accept
this welfarist view on some level.
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ANIMAL RIGHTS AND ANIMAL WELFARE 5

Second, and related to the preceding point, the views I criticize are,
by and large, adopted by and promoted by national animal advocacy
organizations. These national organizations are to be distinguished
from local groups that are not affiliated with national groups and com-
prise mostly local volunteers. These grassroots groups usually take
positions that are far more progressive than those adopted by the
national organizations. As one political scientist who has studied the
movement observed, “One of the key reasons for the sustainability of
the animal rights challenge has been the roots it has grown at the local
level. ... The vast majority of these local groups are the products of the
emergence of radicalism since one of its major characteristics is the
emphasis on grassroots campaigning. By contrast, animal welfare
groups tend to be far more elitist and cautious, relying on expert opin-
ions and preferring to leave campaigning to their own paid staff.”> The
national animal movement in the United States has largely ignored the
grassroots movement, and one national leader recently went so far as to
label as “grassroots elitism” any criticism of the national organizations
by independent activists.®

Third, I emphasize from the outset that my intention is not to criti-
cize the good faith of those who are concerned about animal suffering
but who do not accept animal rights theory. Considering the staggering
amount of animal suffering in our society, I fully understand the desire
of animal advocates to “put aside the theory and just get something
done.” The problem is, in my view, that the “something” that we are
presently doing—namely, promoting animal welfare measures that we
construe as providing rights to animals—is counterproductive on both
‘theoretical and practical levels. In a nutshell, things are worse for ani-
mals than they were one hundred years ago; the present strategy is sim-
ply not working.

Some animal advocates feel that any criticism of “the movement”
unacceptable and “divisive” with respect to movement unity. I expect
that many of these same animal advocates will think this book divisive
even to question or criticize the strategies and tactics of the animal
rights movement. Such a response is more characteristic of cults than of
intelligent, progressive social movements, and I hope that those who
are interested will approach the issue of animal rights and animal wel-
fare with an open mind. We are part of a culture that has for centuries
accepted animals as things that, at best, deserve some minor moral con-
sideration as long as no humans are ' inconvenienced in the process. The
notion of animal rights represents a radical departure from this hierar-
chical paradigm, and it should come as no surprise that the animal
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rights movement would experience certain intellectual “growing
pains” that would cause reflection on fundamental issues and positions.
Such examination is to be welcomed as part of the maturation of the
movement and the necessary development of its ideology.

Fourth, I emphasize that in defending the need for rational dis-
course, [ am notin any way diminishing the importance of an emotional
response to the plight of animals. Indeed, I agree with feminist Marti
Kheel that a “unity of reason and emotion” is important for animal
rights theory, and with Tom Regan, who maintains that “‘[p]hilosophy
can lead the mind to water but only emotion can make it drink.” "7

Fifth, it is probably clear from the foregoing that I certainly do not
regard the rights / welfare debate as solely or even primarily a theoret-
ical or academic debate. The outcome of the debate will determine
whether efforts on behalf of animals will effectively chip away at the
property status of animals and move in the direction of establishing
their personhood, or merely continue the status quo. In many respects,
at least some animal advocates have believed—naively in my view—
that animal exploitation can be eradicated by making animal rights a
“mainstream” issue. But that approach truly is like expecting “rain
without thunder.”
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CHAPTER One
Animal Rights

The Rejection of Instrumentalism

The Transition from Animal Welfare to Animal Rights

Theories of Animal Welfare
hroughout history, many people have expressed concern about
Tthe way in which we treat the other sentient beings with whom we
share this planet. This concern has, in the past several hundred
years, regularly given rise to efforts to protect animals through the
adoption of laws. Although it is thought that laws to protect animals
originated in England in the later part of the nineteenth century, the first
such law can be traced to the Massachusetts Bay Colony, whose 1641
legal code protected domestic animals from cruelty.! In 1822, the courts
of the State of New York held that wanton cruelty to an animal was a
misdemeanor at common law. Efforts to improve legal protection for
animals continued throughout the 1800s in the United States, and in the
early part of the present century, efforts to regulate vivisection, or the
use of animals in science, were many and vigorous. After World War I,
“the institutional abuse of animals increased, both because of the vast
increase in animal research on both sides of the Atlantic and because of
the advent of factory farming.”? Concern about animals led to laws such
as the federal Humane Slaughter Act in 1958, the Wild and Free-Roam-
ing Horses and Burros Act of 1971, and the federal Animal Welfare Act
of 1966.3
Nevertheless, in the United States alone, over eight billion animals
are killed every year for food. An overwhelming number of these ani-
mals are raised in a system known as “intensive agriculture” or “factory
farming”: “Animals are treated like machines that convert low-priced
fodder into high-priced flesh, and any innovation will be used if it re-
sults in a cheaper ‘conversion ratio.’ ¢ Hundreds of millions of animals
are used in experiments in which they are burned, scalded, blinded, and
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8 CHAPTER ONE

otherwise mutilated, often without anesthesia during or after the proce-
dure.® Animals are also used for clothing, sport, and entertainment.

It is generally agreed, however, that the character of our concern for
animals has changed dramatically in the past twenty years or so. Until
the mid-1970s, the form of our concern for animals was, with few excep-
tions, generally restricted to standards that sought to ensure animal wel-
fare. Animal welfare, although it comes in various shapes and sizes,
exhibits four essential characteristics.

First, animal welfare theory, by its very name, recognizes that ani-
mals possess some sort of welfare. No one would be concerned about
animal welfare if animals were exactly the same as stones or telephones.
Animals are sentient, capable of feeling pain and experiencing pleasure.

Second, animal welfare holds that although animals are sentient,
they do not deserve the moral respect and consideration that we accord
to human beings. Human beings are viewed as “superior” to nonhu-
mans in that the former possess certain attributes that supposedly are
not shared by nonhumans. This animal “inferiority” often rests on theo-
logical superstition, scientific dogma, or cultural beliefs, all of which
assume, in a very circular manner, the very animal inferiority that they
set out to prove. For example, some people adduce from the “fact” that
animals do not possess souls god’s intention to create them inferior to
human beings. Such normative assumptions are often present in “fac-
tual” assertions about animals, even if they are not as obviously theis-
tic. When experimental psychologists seek to determine how closely an
animal’s intelligence approximates human intelligence, they employ
methodologies that rely on a complex series of assumptions all of which
implicitly assume that animal intelligence is qualitatively inferior to
human intelligence. The data from such an experiment can only be
understood through a paradigm that is unable to comprehend animal
intelligence as anything other than inferior to human intelligence.

Third, animal welfare doctrine accepts that animals are the property
of people and that any regulation of animal treatment must take into
account (1) the property status of nonhumans and (2) the deference,
greater or lesser, that must be given the rights of property owners.

Fourth, animal welfare maintains that it is acceptable to trade away
any animal interest—including freedom from pain or death—as long as
the human interest involved is regarded as significant and as long as
any animal pain, suffering, or death is not “unnecessary.” It is primar-
ily in this respect that versions of animal welfare differ. The range of
opinion regarding what constitutes “humane” treatment or “unneces-
sary” suffering or a “significant” human interest is considerable.
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ANIMAL RIGHTS 9

At one end of this range, animal suffering is considered “necessary”
as long as it is a part of a generally accepted social practice, and “bene-
fits” of animal exploitation may consist of nothing more than the enjoy-
ment of those who, say, attend a rodeo or circus. Practices that are
regarded as “cruel” are those—and only those—that “waste” animal
resources through the imposition of “gratuitous” pain or suffering. For
example, we permit farmers to castrate and brand animals without any
sort of pain relief even though it is acknowledged without exception
that these practices are very painful. These practices are part of our
treatment of “food” animals. We do not, however, allow the farmer,
without reason, to neglect the animals so that they starve to death. The
suffering and death from such neglect is regarded as unnecessary
because the treatment does not facilitate the institutional use of animals
for food or other human benefit, that is, because the treatment serves no
economic purpose and represents an overall diminution in social
wealth.

On the other end of the spectrum, animals are still viewed as the
property of people, but the interpretation of “necessity” is more
restricted. For example, many animal welfare advocates are opposed to
raising veal calves in confinement units so small they are unable to
stand, turn around, or groom themselves. These advocates do not nec-
essarily argue that people should not eat meat as a general matter, or
that they ought not to eat veal in particular. What they object to is the
way in which veal is currently produced, and they urge that alternative
husbandry systems, such as group housing, should be used instead.
Such a change in veal production would arguably involve higher prices
for veal, and many veal producers believe that these higher costs could
not be passed along totally to consumers and would have detrimental
effects on the market for veal overall. Nevertheless, these animal advo-
cates argue that this change in veal production is mandated by moral
concerns that override the economic considerations.

These different understandings of what constitutes “necessary” suf-
fering or “cruel” treatment serve to illustrate the essential differences
between these versions of welfarism. Some welfare advocates maintain
that animal exploitation is permissible as long as it can be cost-justified;
that is, the conduct is acceptable as long as it facilitates the economic
exploitation of the animals or maximizes the value of animal “property”
for animal owners. If the conduct does not facilitate the exploitation of
the animal within the context of a generally accepted social practice
(e.g., the use of animals for food), then the use diminishes overall social
wealth and constitutes “cruelty.” Other animal welfare advocates seek
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10 CHAPTER ONE

changes that are not cost-justified, at least in the view of those who own
animals and exploit them for financial reasons. These changes in animal
treatment go beyond what is necessary to facilitate efficient animal
exploitation and impose additional costs on animal owners.

In the United States (and in many other countries), there are various
laws and regulations that ostensibly regulate many uses of animals. As
I have argued elsewhere, these laws—especially in the United States,
where there are very strong views about respect for private property—
rarely go beyond the minimal animal welfare position.® They seek only
to ensure that animals are used efficiently and are not wasted through
the infliction of gratuitous suffering or death (defined as that which
does not serve any economic interest and which does not constitute an
integral part of a socially accepted institution). The law requires that
animal interests be balanced against human interests, but in light of the
status of animals as property, this is a balance performed on a rigged
scale: virtually every human use of animals is regarded as “significant”
(i.e., more significant than the animals’ interest in not being so used)
because the desires of human property owners always trump the inter-
ests of the property. And this is precisely why, despite general moral
agreement that animals ought not to suffer “unnecessary” pain, animals
are subjected not only to barbaric practices customary in the meat
industry but also to trivial (and not necessarily any less barbaric) use in
circuses, rodeos, and captive pigeon shoots. I refer to the version of ani-
mal welfare contained in the law as legal welfarism, which comprehends
animal welfare as that level of animal care that will efficiently facilitate
the exploitation of nonhuman property.” Legal welfarism reflects the
view that animals are only means to human ends because they are the
property of people, and to be property means precisely to be a means to
an end exclusively.

Until the 1970s—at least in the United States—the discourse about
animals was expressed almost entirely in terms of animal welfare. The
only real question was whether the particular reform sought was one
that could be characterized as promoting efficient animal exploita-
tion (and should be endorsed by any rational property owner who
wanted to maximize the value of her animal property), or whether the
reform sought changes that transcended that level and represented a
further cost imposed only to accommodate moral concerns about ani-
mal pain, suffering, and death. Indeed, there were some welfarists who
focused effort on getting animal exploiters to accept regulations that
would enhance the value of their animal property. For example, legis-
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ANIMAL RIGHTS 11

lation promoted by welfarists concerning the “humane” slaughter of
animals for food was often supported by claims that adoption of the
legislation would benefit exploiters, who had not realized the negative
economic impact, consisting of carcass damage and worker injuries, of
an essentially unregulated slaughtering process. So, these welfarists
were not arguing that exploiters ought to recognize that animals
deserve greater protection than their property status merits, but only
that the owners of animal property ought to behave more rationally
toward their property in order to obtain even greater economic bene-
fits from that exploitation.

There were, of course, some exceptions, and there were some animal
advocates who early on grasped the difference between welfare and
rights. For example, Helen Jones, of the International Society for Animal
Rights (ISAR), and Alice Herrington, of Friends of Animals (FoA),
argued that particular practices—most notably the use of animals in
experiments—should be abolished and not merely regulated. Apart
from arguments of these modern antivivisectionists, however, there was
little discussion about anything other than refining the concepts of
“unnecessary” suffering and “humane” treatment, though there was
much disagreement about the meanings of these terms in different con-
texts, For example, in 1958, the federal Humane Slaughter Act became
law. The law provided that animals whose meat was sold to the federal
government had to be “rendered insensible to pain . . . before being
shackled, hoisted, thrown, cast, or cut.”8 At no point in the legislative
process did anyone express concern that the use of animals as food might
itself be morally objectionable. On the contrary, everyone concerned—
including the animal welfare groups that sought and supported the leg-
islation—assumed that the purpose of the legislation was merely to
ensure that animals were slaughtered as “humanely” as possible.

Although animal welfare theory takes many forms (depending on
what criteria are used to determine necessity), no form of animal wel-
fare has ever challenged the basic assumption that animals are some-
how “inferior” to humans and that humans are justified in exploiting
animals. More generous versions of animal welfare may accord to ani-
mals a higher moral status than the bare property status of legal wel-
farism, but all versions of the theory regard animals as means to human
ends and without any rights to insulate them altogether from particular
forms of exploitation.

In the mid-1970s, discourse about the human / animal relationship
began to shift dramatically away from the welfarist position. This shift
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12 CHAPTER ONE

occurred in response to important changes in our thinking about the
nature of our moral responsibilities to other animals, as well as the
highly publicized actions of progressive animal advocates.

The Influence of Philosophers

Moral philosophy has played a major role in the development of the
modern animal movement. Political theorist Robert Garner notes: “For
the first time, those concerned about the treatment of animals have had
the benefit of a sustained attempt by academic philosophers to change
radically the status afforded to animals in moral thinking. The result has
been the development of a ‘new’ ideology (or, to be more precise, ideol-
ogies) which has had profound implications both for the movement
which seeks to protect animals and for the way in which the debate about
their treatment has been conducted.”? Lawrence Finsen and Susan Fin-
sen argue that “a major difference between the older humane and the
animal rights movement” is that concern about animal rights “has earned
a place both in the scholarship of moral philosophers and in the univer-
sity ethics curriculum itself.”1? Every major scholarly work—without
exception—that discusses the animal rights movement contains a dis-
cussion of the philosophical ideas that animate the movement.

A number of philosophical theories concern our treatment of non-
humans, but the two that have emerged as dominant in virtually all stud-
ies and discussions of the movement are those articulated by Australian
philosopher Peter Singer in his book Animal Liberation and by American
philosopher Tom Regan in his book The Case for Animal Rights.11

Singer’s Nonrights Theory

Peter Singer’s Animal Liberation, first published in 1975, is important
for two reasons. First, Singer presents a detailed description of the
salient forms of the institutionalized exploitation of animals, together
with photographs. For many people, this was their first exposure to the
industries that produced the meat for their dinner or that subjected non-
humans to shocking, scalding, burning, and mutilation in the name of
science. Second, Singer presents a theory that would provide greater
protection for animals than has classical animal welfare.

In order to understand Singer’s theory and the role that it has played
in the modern animal protection movement, it is necessary to introduce
some elementary notions used by philosophers to discuss ethical issues.
In moral theory, a broad division separates those who do from those
who do not believe the consequences of conduct determine whether the
conduct is right or wrong. Consequentialist theories, as they are known,
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ANIMAL RIGHTS 13

take different forms.!? For example, an ethical egoist maintains that the
moral quality of an act is determined by the consequences for the indi-
vidual moral agent. A utilitarian, on the other hand, is more collective-
minded and maintains that the right act is that which maximizes the
best total consequences for everyone who is affected—positively or
adversely—Dby the action. There are two primary types of utilitarianism:
“Act-utilitarianism is the view that the rightness or wrongness of an
action is to be judged by the consequences, good or bad, of the action
itself. Rule-utilitarianism is the view that the rightness or wrongness of
an action is to be judged by the goodness and badness of the conse-
quences of a rule that everyone should perform the action in like cir-
cumstances.”!? So, for example, an act-utilitarian faced with a situation
in which one option is to tell a lie will judge whether, on balance, the
consequences of lying in that particular case weigh in favor of the lie. A
rule-utilitarian, on the other hand, is not concerned about the conse-
quences of lying in the particular situation, but looks to the conse-
quences were everyone to lie in the same or similar circumstances.

Singer is an act-utilitarian; he believes that it is the consequences of
the contemplated act that matter, not the consequences of following a
more generalized rule. Of course, views differ over what consequences
are relevant. For classical utilitarians, such as Jeremy Bentham and John
Stuart Mill, pleasure alone was intrinsically valuable, and pain alone
was intrinsically not valuable. Singer, however, claims to subscribe to a
modified form of utilitarianism known as “preference” or “interest”
utilitarianism, which provides that what is intrinsically valuable is what
“furthers the interests of those affected.”1* These interests include the
desires and preferences of those who are affected. Pleasure and pain
matter because they are part of what humans and nonhumans desire or
prefer or seek to avoid. In Animal Liberation, Singer argues that in assess-
ing the consequences of our actions affecting animals, it is necessary to
take the interests of the animals seriously and to weigh any adverse
. affect on those interests from human actions as part of the consequences
of those actions. Humans fail to do this, Singer argues, because of a
species bias, or speciesism, that results in a systematic devaluation of ani-
mal interests.!

Singer claims that speciesism is no more morally defensible than
racism, sexism, or other forms of discrimination that arbitrarily exclude
some humans from the scope of moral concern. When people seek to
justify the horrific way in which animals are treated, they invariably
point to supposed animal “defects,” such as the inability of animals to
use human language or to reason as intricately as do humans. But a
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number of severely retarded humans cannot speak or reason (or, at
least, can do so no better than many nonhumans), and most of us would
be appalled were such humans used in experiments or for food or
clothing. Singer maintains that the only way to justify our present level
of animal exploitation is to maintain that species differences alone
justify that exploitation. But that is no different, Singer argues, from
saying that differences in race alone or sex alone justify differential
treatment.

Singer’s approach is clearly more favorable toward animals than is
classical animal welfare, which accorded little weight to animal inter-
ests. Singer’s theory, however, is not a theory of animal rights. For
Singer, the rightness or wrongness of conduct is determined by conse-
quences, not by any appeal to right. If violating a rightholder’s right in
a particular case will produce more desirable consequences than re-
specting that right, then Singer is committed to violating the right. For
example, although Singer opposes most animal experimentation, he
does so because he thinks that most animal experiments do not produce
benefits that are sufficient to justify the animal suffering that results.
But he does not—and cannot—oppose all animal experimentation; if a
particular animal use would, for example, really lead directly to a cure
for a disease that affected many humans, Singer would approve that
animal use. Indeed, Singer has acknowledged that under some circum-
stances it would be permissible to use nonconsenting humans in experi-
ments if the benefits for all affected outweighed the detriment to the
humans used in the experiments.1¢

Regan's Rights Theory

Although Peter Singer’s Animal Liberation had an unquestionable
impact on traditional animal welfarists, it was American philosopher
Tom Regan who, in his book The Case for Animal Rights,'7 presented an
argument in favor of animal rights.!® For Regan, if a person or animal
has a right, then that right may not be sacrificed or violated simply
because the consequences of doing so are thought to be more desirable
than the consequences of respecting the right. Regan’s theory is deonto-
logical, which means simply that the morality of conduct is not depen-
dent on consequences but, instead, is dependent on something else—in
this case, an appeal to a moral right.!®

Indeed, Regan'’s rights theory may be understood as a rejection of
utilitarianism, all versions of which share the common notion that ques-
tions of right and wrong can be determined by aggregating the conse-
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quences of acts (act-utilitarianism) or the consequences of following
general rules (rule-utilitarianism), and pursuing the course that maxi-
mizes whatever it is that counts as intrinsic value—pleasure, happiness,
preference satisfaction, and so forth. Regan rejects utilitarianism in all
of its forms for many reasons, but the most salient of these is his view
that it is morally wrong to regard individuals as nothing more than
receptacles for that which is of intrinsic value but as lacking any intrin-
sic value of their own. The utilitarian regards as intrinsically valuable,
not the individual, but only some quality, such as pleasure or preference
satisfaction or knowledge. The value of the individual is gauged by the
extent to which the intrinsically valuable quality is possessed by the
individual and provided to others by the individual. Regan rejects the
notion that individuals do not have value in and of themselves and that
human value is dependent on possession or generation of some quality
thought to be intrinsically valuable by the utilitarian. Rather, he argues
that individuals do have inherent value and that it is inappropriate to
treat individuals solely as means to the end of maximizing that which
is regarded as intrinsically valuable.?

Regan maintains that theoretical and empirical considerations indi-
cate that at least some animals (normal mammals of at least one-year
of age) possess beliefs, desires, memory, perception, intention, self-
consciousness, and a sense of the future. The attribution of these mental
states to animals also suggests that it is sensible to regard certain non-
humans as psychophysical individuals who have an individual welfare
in that “[t]hey fare well or ill during the course of their life, and the life
of some animals is, on balance, experientially better than the life of oth-
ers.”21 Because animals have desires, beliefs, and the ability to actin pur-
suit of their goals, they may also be said to have preference autonomy.

Animals may be benefited or harmed; they have a “welfare.”?2 Ani-
mals are not only interested in particular things, certain things are also
in their interests in that these things contribute to the good, or welfare,
of the animals. Benefits and harms are, of course, relevant to any dis-
cussion of animal (or human) welfare. Animals have interests in satis-
fying basic needs, but satisfaction of basic needs alone is not sufficient
for well-being according to animal (or human) capacities. Rather, it is
necessary to achieve a harmonious satisfaction of desires and accom-
plishment of purposes in light of different biological, social, and psy-
chological interests. Harms can be either inflictions or deprivations.

Deprivations imposed on animals (e.g., restraining them from be-
having in ways that are natural for the species) may harm even though

Copyrighted Material



16 CHAPTER ONE

there is no pain or suffering involved. Such treatment deprives animals
of benefits necessary for their welfare. The death of a healthy animal (or
human) is a deprivation because it represents an ultimate and irre-
versible closure to the satisfaction of further preferences. This is the case
whether the death is painful or not. The “euthanasia” of healthy animals
frustrates animal welfare because it is not in the interests of healthy ani-
mals to be killed.

The central part of Regan’s rights argument begins with his postu-
late of equal inherent value. In a sense, this notion is an alternative to both
the utilitarian theory of intrinsic value and the perfectionist view of
value. According to the former, the value of individuals can be deter-
mined by totaling the intrinsic values of their experiences; according to
the latter, individuals have value, but the level of value differs from per-
son to person depending on certain favored characteristics possessed by
the particular person. Inherent value theory holds that the individual
has a distinct moral value separate from any intrinsic values and that
inherent value is held equally, in part because of the difficulty of for-
mulating criteria for differentiating amounts of value.??

The attribution of equal inherent value to both moral agents and rel-
evantly similar moral patients is required because both agents and
patients are subjects-of-a-life: that is, agents and patients are conscious,
possess a complex awareness and a psychophysical identity over time.
Agents and patients may be harmed or benefited and have a welfare in
that their experiential life fares well or ill for them independently of any
utility that they have for others or the interest that others have in them.
Being a subject-of-a-life not only is a sufficient condition for having
inherent value but is also a criterion that allows for the intelligible and
nonarbitrary attribution of equal inherent value, whether the subject-of-
a-life is an agent or a patient, human or nonhuman. Regan stresses that
any separation of moral agents from moral patients must be arbitrary
and that any differentiation of human moral patients from nonhuman
moral patients must rely on some form of species bias or speciesism.

Regan introduces a moral principle that takes equal inherent value
into account: the respect principle requires that we treat those individ-
uals who have inherent value in ways that respect their inherent value.
The respect principle states simply that no individual with equal inher-
ent value may be treated solely as a means to an end in order to maxi-
mize the aggregate of desirable consequences. Regan’s respect principle
is both similar to and different from Kant’s notion that we treat other
persons as ends in themselves and never merely as means to ends.
Rational agents, Kant argues, have value in themselves independent of
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their value to others—a notion very similar to that of equal inherent
value. What is different is Regan’s use of the subject-of-a-life criterion
to identify in a nonarbitrary and intelligible way a similarity between
moral agents and patients that gives rise to a direct duty owed by the
former to the latter.2¢

Regan next distinguishes between basic and acquired moral rights,
and between these rights and legal rights. Basic moral rights do not
depend on voluntary acts or social institutions for their existence, as do,
for example, rights created under a contract. In addition, basic rights are
universal: “if any individual (A) has such a right, then any other indi-
vidual like A in the relevant respects also has this right.”? Finally, basic
rights are equal in that those who have such a right have it equally.
Acquired rights are subject to social conventions, institutions, and vol-
untary acts, and legal rights need not be (and are usually not) universal
or equal. Relying on John Stuart Mill,?6 Regan argues that moral rights
(whether basic or acquired) are valid claims. Relying on Joel Feinberg,?”
Regan analyzes claims as assertions that the rightholder is entitled to
certain treatment and that the treatment is owed directly to the
rightholder. Thus, the rightholder has a claim against particular indi-
viduals or against many individuals and a claim to what the rightholder
asserts is owed.

Moral agents and patients possess equal inherent value, and this sta-
tus entitles them to be treated with respect. Moral agents and patients
have a right to respectful treatment because their claims to justice are
valid claims in light of the respect principle. The basic moral right to
respectful treatment is universal: all relevantly similar individuals have
it, and they have it equally. Further, the right to respectful treatment is
no stronger in the case of moral agents than in the case of moral patients.
Both agents and patients have inherent value (based on the subject-of-
a-life criterion), and both possess it equally. The right to respectful treat-
ment prohibits treating subjects-of-a-life as mere “receptacles” of
intrinsic values, as advocated by the utilitarians.

From the right to respectful treatment derives the harm principle:
the prima facie right of the moral agent or patient not to be harmed. All
those who satisfy the subject-of-a-life criterion have an experiential wel-
fare that can be harmed or benefited and are regarded as having equal
inherent value. As a prima facie matter, harming the interests of a sub-
ject-of-a-life is to show disrespect for the inherent value of the moral
agent or patient. Regan argues that this is a prima facie right because the
right of the innocent may be overridden in two situations that are deriv-
able from the respect principle. First, when faced with a choice of harm-
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ing the few or the many, Regan argues that it is better, special consider-
ations aside, to harm the few.28 Second, when faced with a choice to
harm the many or the few, and when harming the few would make them
worse off than any of the many, it is, special considerations aside, appro-
priate to override the rights of the many.?? Regan is careful to note that
these principles do not reflect the utilitarian notion that we ought to
minimize aggregate harm. That theory simply reduces people to mere
receptacles of value. For example, it is not morally permissible under
rights theory, on the rationale that harming the few will (supposedly)
benefit the many, to use animals in experiments, because the use of the
animals presupposes that animals can be treated instrumentally, and the
rejection of that notion is a fundamental part of Regan'’s theory.3

Finally, Regan discusses the implications of the rights view for a
range of activities in which nonhumans are exploited by humans. As a
prelude, Regan discusses the liberty principle, according to which inno-
cent individuals have the right to pursue their interests and to avoid
being made worse off as long as all those involved are treated in accord-
ance with the respect principle, even though other innocent individ-
uals may be harmed in the process. This principle underlies the coun-
terargument to assertions that animal exploiters have some liberty to
exploit animals.

The position Regan takes is uncompromising: he unambiguously
condemns the use of animals for food, hunting, trapping, education,
testing, and research. According to Regan, the rights view requires the
abolition of all of these activities. Since humans and nonhumans are
subjects-of-a-life that have equal inherent value, the respect principle
requires that they not be harmed unless that harm can be justified with-
out assuming that the fundamental interests of human or nonhuman
rightholders can be treated instrumentally. The use of animals for food,
sport, entertainment, or research involves treating animals merely as
means to ends, and this constitutes a violation of the respect principle.
Moreover, animal exploiters have no liberty to use animals, because the
liberty principle allows for harming innocent individuals only when
their equal inherent value has been respected, which is, by definition,
not the case when animals are treated solely as means to ends.

It is important to understand that Regan’s theory does not provide
for the resolution of conflicts between human and animal rights once we
assume that animals have rights. In this respect, Regan is like the nine-
teenth-century abolitionist who argues that slavery should be ended
because, as an institution, it represents a systematic violation of the
most fundamental interests that a human being has in liberty and dig-
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nity. Regan does not go on to tell us what specific rights animals should
have in a world in which institutionalized exploitation has been abol-
ished (other than the right not to be regarded solely as a means to
human ends), or how to resolve conflicts between competing rights held
by humans and nonhumans. That is, Regan does not argue against
exploitation as such. For example, he talks about how we “use” other
humans for skills and talents that they have and that benefit us. What
Regan opposes is not exploitation per se, but institutionalized exploita-
tion of animals exclusively as means to human ends.3! Animal agricul-
ture, vivisection, the use of animals for clothing or entertainment—all
rest on the notion that the most fundamental animal interests in physi-
cal security and liberty may be sacrificed simply because an aggregation
of consequences that is thought to represent human “benefit” justifies
the sacrifice. It is this institutionalized exploitation, which represents
the systematic and structural violation of a variety of animal interests,
including, but not limited to, the interest in avoiding suffering, that
causes the suffering in the first instance. Indeed, these institutions of
exploitation explicitly maintain that the violation of these interests is
always justified as long as there is sufficient benefit.

Though I cannot here examine the various criticisms that have been
made of Regan'’s theory, I offer one general comment about Regan'’s
identification of a key concept in moral philosophy. Some of Regan’s
critics claim that his theory is defective because it relies on “intuitions,”
and such things are somewhat mysterious and, in general, not taken
seriously. Although Regan does argue that one criterion of the accept-
ability of moral principles as a general matter is conformity of those
principles with our moral intuitions, he makes it clear that he is using
“intuition” not as “self-evident truth” but, rather, as considered moral
judgment. Moral principles should accord with our intuitions, but only
after we have subjected those intuitions to a number of “tests” to ensure
that those intuitions reflect considered, reflective moral judgments, not
just our “hunches” or “feelings.”*> One such test requires that any moral
judgment be impartial and treat similar cases similarly.

If there is any intuition, or “considered moral judgment,” that each
of us shares, it is that we each have a life that matters to us, however
miserable it is and whether anyone else values it or us. Those who dis-
agree have committed suicide and are not reading this anyway. Most of
us would not volunteer for painful medical experiments, especially
those that result in our death, irrespective of the benefit that we would
bestow on others. That sentiment does not make us selfish. The root of
the moral intuition is simply that we have value as beings and cannot
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measure that value by how much general happiness would result were
we to sacrifice ourselves. The Marxist may eschew the notion of rights,
but the Marxist needs some conception of the individual to make sense
of collective notions. The feminist properly criticizes the patriarchal use
of rights, but cannot deny that without some notion of nontradable
interests there is no standard by which to judge rape or other forms of
violence as wrong. Without some limits on what can be done to people,
there can be no social organization. Every society must recognize some
interests that are not tradable, irrespective of social cost. In our society,
most people would regard as nontradable our interest in not being
incarcerated without the state’s first proving beyond a reasonable doubt
that we have committed a crime, and they would regard this interest
nontradable irrespective of the potential benefit from (intentionally)
imprisoning innocent people. If every interest is to be treated instru-
mentally and sacrificed when some person or persons decides that the
sacrifice produces “benefit” for some other person or group, then we
had better have a great deal of confidence in whoever is entrusted to
make decisions about what level of benefit will suffice.

Although we may be willing to make many personal sacrifices for
the sake of the common good, it is simply counterintuitive to view our
life or liberty as something that can be traded away for consequential
reasons alone. Indeed, the only time that our society tolerates the sacri-
fice of an individual’s interest in life or liberty for the “common good”
is in time of war, when conscription is used. But conscription is highly
unpopular, has been known to cause massive social protest, and is
avoided precisely because it offends many people’s moral intuition that
basic rights in life and liberty should not be sacrificed for the common
good. Taxing people for the common good (the unpopularity of which
is generally tied directly to prevailing norms about property owner-
ship) is different from forcing them to fight against their will.

The Role of Animal Advocates

Until the emergence of the animal “rights” movement in the late
1970s, animal welfare was espoused for the most part by well-financed
but highly conservative charities, such as the American Humane Associ-
ation (AHA), the Humane Society of the United States (HSUS), and the
Animal Welfare Institute (AWI). Although some of these groups were
more aggressive than traditional humane societies and sometimes
mounted political and legal campaigns to change certain practices that
adversely affected animals, they advocated the reform, not the abolition, of
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institutionalized animal exploitation. As I mentioned above, some or-
ganizations, such as ISAR, promoted a more abolitionist agenda, and the
antivivisection societies advocated the abolition of animal experiments in
particular, but these groups had yet to have a significant impact on the
direction of national discourse about the human / animal relationship.

In the late 1970s, a new group of animal advocates emerged, and the
character of political and legal effort ostensibly changed. Those scholars
who have studied the American movement are agreed that a crucial
figure in the rise of the modern American animal rights movement is
Henry Spira, a New York high school teacher and labor organizer who
has been called an “inspiration for the movement” and whose early
successes “perhaps even helped create” the animal rights movement.33
Spira learned that the Museum of Natural History was conducting ex-
periments funded by the National Institutes of Health (NIH) that in-
volved particularly unpleasant mutilation of cats in order to determine
how the sexual behavior of the animals was affected. Spira, working
with other animal advocates, filed requests under the federal Freedom
of Information Act and had the experiments evaluated by scientific
experts. When the museum refused to meet with Spira’s group, Spira
wrote a detailed exposé of the experiments for a New York weekly
newspaper. Every weekend—for eighteen months—Spira and his col-
leagues picketed and demonstrated in front of the museum. The mu-
seum acknowledged that “[a] broad section of the public—by no means
limited to antivivisectionists—became involved in questioning the re-
search.”3 The campaign generated over eight thousand letters and an
“uncounted” number of telephone calls. Spira’s coalition pressured
NIH as well as the corporations and foundations that contributed to the
museum. Congressman Ed Koch became interested in the matter and
toured the laboratory. In the Congressional Record, Koch reported a con-
versation with a museum researcher who said that the federal govern-
ment had paid $435,000 to determine that a male cat whose brain is
damaged by researchers will mount a rabbit instead of a female cat. Con-
gressional interest intensified; over 120 members joined with Koch in
questioning the experiments. An influential science writer, Nicholas
Wade, took Spira’s side, and museum members began to cancel sub-
scriptions. NIH withdrew funding, and the lab was closed and remains
closed. Spira, together with Helen Jones of ISAR and others, went on in
1979 to bring about the repeal of the Metcalf-Hatch Act in New York,
which permitted research institutions to take unclaimed animals from
shelters and pounds for experiments.
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There is no doubt that Spira’s early, aggressive abolitionist cam-
paigns served to animate a decidedly more radical attitude toward the
human exploitation of nonhumans. The museum campaign was not an
effort to reform the manner in which the particular experiments were
done; it was an effort—and a successful one—to end the experiments
altogether. Spira’s objection to these experiments went to the merits of
the experiments themselves. Spira’s challenge cannot be underesti-
mated; he challenged the substance of federally funded, peer-reviewed
experimentation, and prevailed.?

In the early 1980s, Alex Pacheco and Ingrid Newkirk founded Peo-
ple for the Ethical Treatment of Animals (PETA), and they went on later
to become prominent leaders of the emerging movement. The case that
catapulted PETA onto the national scene involved the Silver Spring
monkeys, “arguably the most famous experimental animals in the his-
tory of science.”3¢ Indeed, the Silver Spring case is regarded as the “cor-
nerstone . . . for the emerging animal rights movement,”% and “[m]any
believe that [the Silver Spring monkey case] marked the start of the cur-
rent, combative animal rights movement.”3® Lawrence Finsen and
Susan Finsen claim that the Silver Spring monkey case “helped create a
mass animal rights movement.”3 One commentator stated that the case
“served dramatic notice on members of Congress that things are not all
they could be in the nation’s laboratories.”40

In 1981, Pacheco obtained a job in the laboratory of Edward Taub,
who was the chief experimenter at the Institute for Behavioral Research
(IBR).*! The stated purpose of Taub’s experiments was to understand
why certain stroke victims were unable to move their limbs even
though nothing was neurologically wrong with those limbs. Taub sev-
ered the nerves to the limbs of macaque monkeys through a surgical
procedure called somatosensory deafferentation, and then tried to get
the monkeys to use the deafferented limbs by “motivating” them with
cigarette lighters, shocks, and other forms of painful stimuli.

Pacheco did not reveal to Taub his affiliation with PETA, and
instead told Taub that he wanted to pursue a career in medical research.
Taub, in turn, soon gave Pacheco considerable responsibility for caring
for the animals and conducting certain phases of the experiment,
although Pacheco had no prior training that qualified him to do the
experiments. Pacheco began to document the conditions in the lab and
the treatment of the animals. He brought various scientific experts and
veterinarians through the lab on weekends and evenings, when no
other lab personnel were around, in order to obtain opinions about the
condition of animal care at IBR. Newkirk kept guard outside the lab and
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used a walkie-talkie to notify Pacheco of any possible intruders or dis-
ruptions.

The experts were generally agreed that the conditions at the lab
were appalling and that the animals were being treated inhumanely.
The lab was encrusted with mouse urine, droppings, and other filth;
wire protruded through the cages, and the animals consequently had
difficulty moving in their cages; the food supply was inadequate and
unwholesome; and the animals’ wounds had not been treated, with the
result that a number of the animals had seriously mutilated themselves.
The U.S. Department of Agriculture (USDA), which is responsible for
inspecting facilities such as IBR, had not found any violations of rele-
vant laws or regulations at the lab.

Pacheco submitted his evidence to police in Montgomery County,
Maryland, who seized the monkeys. Taub was eventually prosecuted
and convicted for violating the Maryland anticruelty statute, notbecause
the nature of the research was per se unacceptable or immoral, but
because Taub had failed to provide proper veterinary care to six of the
monkeys. He appealed, and his conviction was upheld, but only for
Taub’s failure to provide adequate veterinary care to one monkey. The
Maryland Court of Appeals eventually reversed the conviction entirely,
holding that Taub’s conduct was not covered by the state anticruelty
statute, on the ground that the law prohibited only the infliction of
“unnecessary” or “unjustifiable” pain and that the Maryland legislature
surely knew the infliction of pain on animals used in experiments was
“purely incidental and unavoidable.”#? Taub’s funding was terminated
by the federal government, which claimed that Taub had failed to pro-
vide adequate veteripary care to the monkeys. Following the criminal
proceedings, PETA, together with other animal advocacy groups and
individual advocates, sought to obtain custody of the monkeys in a
series of civil proceedings that differed from the criminal prosecution.
These civil efforts continued until 1994 and were unsuccessful. Never-
theless, the infiltration of Taub’s lab by Pacheco and the subsequent
criminal prosecution generated unprecedented publicity; the Washing-
ton Post carried the story on its front page, and Congress responded
quickly by holding hearings on the matter as part of a general investiga-
tion into the use of animals in experiments.

In addition to the more confrontational approaches of people like
Spira and groups like PETA, other developments at the same time indi-
cated that human concern for animals was taking a very different direc-
tion from that it had followed in the past. For example, the clandestine
Animal Liberation Front (ALF) and other such groups engaged in illegal
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activities on behalf of animals. In most cases, these activities involved
removing animals or information from laboratories. In discussing the
ALF “raids,” science writer Deborah Blum states that “there were times
when those raids changed the way science was done. The most com-
pelling case—and undoubtedly the most influential—was the 1984 ALF
break-in at the laboratory of Thomas Gennarelli, at the University of
Pennsylvania.”#* The ALF removed approximately forty-five hours of
videotape, made by the researchers themselves, that captured experi-
ments in which they had inflicted brain damage on conscious, unanes-
thetized baboons. On the tapes, lab personnel, including Gennarelli and
other professional staff, mock the brain-damaged baboons. In one scene,
a researcher lifts a baboon by the shoulder after he indicates that the
shoulder is probably dislocated. In another scene, two researchers cut
into the brain of a conscious, restrained baboon after they acknowledge
that the animal is conscious, in pain, and in need of anesthesia.

Copies of the videotapes were provided by the ALF to a number of
recipients, including PETA, which created a twenty-minute video enti-
tled “Unnecessary Fuss.”#4 The videotape was shown across the United
States, Canada, and Europe; and the United States Congress became
interested in the matter, numerous members demanding investigations
into the treatment of animals at the Penn lab. The event culminated July
15-18, 1985, in an illegal occupation of the National Institutes of Health
in Maryland by over one hundred animal activists from around the
country. Margaret Heckler, secretary of health and human services,
ordered that the Penn lab be shut pending an investigation. Later in
1985, the lab was shut indefinitely. In 1993, the lab reopened, though
Gennarelli now uses pigs instead of monkeys. Nevertheless, the Penn
case and other ALF activities served to distinguish the emerging animal
rights movement from its welfarist predecessor.

Finally, the modern animal movement, at least in its initial phases,
rejected the top-down, businesslike structure, with centralized control,
that characterized the often large and always conservative animal wel-
fare charities, such as HSUS. In many respects, the “radicalism” of the
modern animal movement is connected with its grassroots orientation,
and scholars distinguish the animal rights movement from its animal
welfare predecessor based on the grassroots orientation of the former.
For example, Garner argues that “[o]ne of the key reasons for the sus-
tainability of the animal rights challenge has been the roots it has grown
at the local level.” Local groups are, according to Garner, “the product
of the emergence of radicalism since one of its major characteristics is
the emphasis on grassroots campaigning. By contrast, animal welfare
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groups tend to be far more elitist and cautious, relying on expert opin-
lons and preferring to leave campaigning to their own paid staff.”45 Gar-
ner quotes Alex Pacheco, who claimed to form PETA in 1980 because of
a need for a “grassroots group in the USA that could spur people to use
their time and talents to help animals gain liberation.”4

Rights and Welfare: The Opinion of Scholars

In the past several years, scholars from different disciplines have
sought to describe this shift from traditional animal welfare concerns to
the animal rights position. Although there are variations among these
scholarly descriptions, all agree that the animal rights movement chal-
lenges what political theorist Robert Garner calls the “moral ortho-
doxy” of animal welfare: “that any significant human interest out-
weighs any (sum of ) significant non-human interests.”4” Garner fails to
recognize the broad range of positions that could be classified as “moral
orthodoxy” based on differing assessments of what constitutes a “sig-
nificant” human or animal interest, but he is certainly correct to isolate
as the essence of animal welfare the notion that any animal interest can
be sacrificed as long as the benefit for humans is regarded as “signifi-
cant,” however generously or narrowly interpreted. In order to avoid
the ambiguity in Garner’s notion of moral orthodoxy, I generally use
the term “instrumentalism” to designate the view that animals are
means to human ends, no matter what level of consideration to be
accorded to animals is required by a particular instrumentalist theory.
It is also my position that the law embodies the instrumentalist view in
that animals are regarded as the property of people. According to phi-
losopher Jeremy Waldron, property “cannot have rights or duties or be
bound by or recognize rules.”4® Legal scholar Reinold Noyes claims that
“[l]egal relations in our law exist only between persons. There cannot
be a legal relation between a person and a thing or between two
things.” 4% The fact that animals are property means that animals are
regarded merely as means to ends, which means that the law embodies
the instrumentalist view of animals.

All commentators regard Regan’s theory as a rejection of instru-
mentalism that is supposed to characterize the modern animal rights
movement and separate it from what came before historically and con-
ceptually—the animal welfare movement. The animal rights move-
ment, it is argued, rejects instrumentalism in favor of attributing to
animals a moral status that includes their ability to hold at least some
rights. For example, sociologists James M. Jasper and Dorothy Nelkin
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argue that although the modern animal protection movement “retained
the animal welfare tradition’s concern for animals as sentient beings
that should be protected from unnecessary cruelty,” the movement
“added a new language of ‘rights’ as the basis for demanding animal
liberation.” This vision of animal rights is, according to Jasper and
Nelkin, drawn partly from feminism and environmentalism, which,
they argue, embody a rejection of “instrumentalism,” or “the confusion
of ends and means,” that reduces nature, women, and animals—"all
with inherent value as ends in themselves—to the status of things and
tools.”50 Animal rights advocates demand the “abolition of all exploita-
tion of animals, on the grounds that animals have inherent, inviolable
rights.”5! Rights are “accepted as a moral trump card that cannot be dis-
puted. Justified in terms of tradition, nature, or fundamental moral
principles, rights are considered non-negotiable.”>2

Anthropologist Susan Sperling claims that although traditional ani-
mal welfarists have “attempted to improve the treatment of animals in a
variety of settings and to educate the public about humane concerns. . .
adherents of the recent [animal rights movement] question assumptions
about the human relationship to animals that have been fundamental to
Western culture in the modern period.”>* Animal rights advocates, Sper-
ling argues, do not want merely to reform institutions of animal exploita-
tion; they wish to abolish that exploitation altogether. The modern rights
position is, according to Sperling, conceptually related to the antivivi-
section movement of the nineteenth century in that both fear increasing
technological manipulation of the earth and all its inhabitants.

Political scientist Garner argues that “the terms welfare and rights
are indicative of the key division within the animal protection move-
ment: between those who consider that animal interests should take a
subordinate, albeit important, position and those who recognize a
higher moral status for animals.” Depending on the theory involved,
this moral status may entail according consideration to animal interests
equal to that accorded human interests, or it may involve something
more akin to “personhood” status for animals, which would entitle
them to be holders of rights. In any event, Garner contends that animal
rights advocates, unlike their animal welfare counterparts, reject the
moral orthodoxy that regards animals as “inferior” to humans and,
based on the acceptance of this higher moral status for animals, seek the
“complete abolition of animal use for science and / or food.”54

Philosophers Lawrence Finsen and Susan Finsen argue that “[p]rior
to the emergence of the current animal rights movement, the aims of
eliminating cruelty and encouraging a more compassionate attitude
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toward animals dominated the thinking of those who gave any thought
atall to the treatment of animals in America.” The modern animal rights
movement “does not seek humane reforms but challenges the assump-
tion of human superiority and demands abolition of institutions it con-
siders exploitative. Rather than asking for a greater (and optional)
charity toward animals, the animal rights movement demands justice,
equality, fairness, and rights.”55

The notion that animal rights means, at least in part, the explicit
rejection of animal welfare has also found its way from academic schol-
arship to the media. In discussing the origins of the animal rights move-
ment in Britain and the United States, a 1995 article in The Economist
notes that the rights movement emerged in the 1970s and “spoke of
‘oppression’ and ‘liberation’ of animals, and contemptuously attacked
the ‘welfarist” approach as favouring ‘longer chains for the slaves’.”5

Rights and Welfare: The Opinion of Supporters of Institutionalized
Animal Exploitation

Those who support various forms of institutionalized animal
exploitation are very much aware that animal rights and animal welfare
are wholly different philosophies. Although both the NIH and the
American Medical Association (AMA) have consistently opposed the
most moderate efforts to improve animal welfare, both groups endorse
animal welfare as accepted by scientists and the public alike, and reject
the notion of animal rights, which, they argue, is linked with illegal activ-
ities and ignores human well-being and superiority over nonhumans.”

For example, in 1985, NIH, which funds the overwhelming majority
of experiments involving nonhumans, argued that in order to protect
the use of animals in experiments, it would be necessary to draw a sharp
distinction in the public mind between those who advocated traditional
animal welfare concerns and those who claimed that animals, like
humans, are holders of moral rights. The NIH plan called for the dis-
crediting of animal rights advocates by linking the rights position with
alleged instances of violence, terrorism, and a complete disregard for
the health and well-being of humans. Chiming its support, the AMA in
1988 issued a white paper adopting the NIH strategy. The AMA
claimed that animal welfare is “understandable and appeals to scien-
tists, the public, and legislators.” Animal rights, on the other hand,
reflects a view that is “radical,” “militant,” “terrorist,” and opposed to

human well-being.
Similarly, Americans for Medical Progress (AMP)—a tax-exempt
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organization heavily supported by U.S. Surgical, which manufactures
surgical staple guns that are demonstrated by salespersons on live dogs
and whose president, Leon Hirsch, has long been a most vehement
opponent of moral consideration for animals—in 1994 wrote to law
school deans around the country to warn of a “dangerous philosophy
that is quickly emerging as a popular course of study in our law
schools.”3® AMP represents itself as a “grassroots” group whose self-
stated goal is to “educate the public, the media and policy makers about
the role of humanely conducted biomedical research in curing disease,
easing pain and making quality medical care more affordable.” AMP
lists as members of its board of directors theologians, educators, re-
searchers, politicians, business people, and lawyers. The “dangerous
philosophy” referred to in AMP’s mailing is the philosophy of animal
rights, which, according to AMP, “goes beyond legitimate animal wel-
fare issues.”> The letter indicates that although “most Americans fully
support animal welfare (the humane treatment of animals),” the “mis-
guided philosophy” of animal rights, which recognizes that animals,
like humans, may be rightholders, “is held only by a small minority in
this country.” AMP warns that animal rights is “quickly emerging as a
popular course of study in our law schools,” a “foreboding sign for any-
one concerned with health care. These lawyers will be asked to protect
those extremists who destroy research facilities and cripple biomedical
research with excessive regulation.” Such activities will “cost research-
ers time and money, causing Americans to wait longer for cures and
treatments and pay more for their health care.”®® In a 1995 editorial,
AMP vice president John M. Clymer reinforced the distinction: “The
protection of animal welfare is a moral imperative. The promotion of
‘animal rights’ extremism is another matter entirely.”6!

Also, the administrator of the Alcohol, Drug Abuse, and Mental
Health Administration of the Department of Health and Human Ser-
vices, Frederick K. Goodwin, presents a slide show in which he claims
that the animal welfare movement has had “a distinguished history with
a primary focus on the prevention of cruelty to animals,” prevention that
rests upon the notion that “[o]ur responsible stewardship of animals
involves humane care.” Animal rights advocates, on the other hand, sub-
scribe to the view that “[hJumans and animals have equivalent rights”
and that “animals have intrinsic rights of their own, a notion that con-
flicts with the foundation of our entire legal system.”62 In a letter to Rep-
resentative Dante B. Fascell, Goodwin distinguishes between animal
welfarists, who are “[r]easonable individuals [who] believe that we have
a moral obligation to treat the animals in our charge humanely,” and
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“[a]dherents of the animal rights movement,” who “believe something
quite different” from the welfarists and who “argue that animals are the
moral equivalent of humans” and that “we have no right to ‘exploit’
them for any purpose, even to alleviate human misery.” Goodwin char-
acterizes scientists as adhering to the principle of animal welfare because
they “have a responsibility to make sure that [animals] are properly fed,
watered and housed in decent quarters.” Like the AMP, Goodwin labels
the animal rights position as “terroristic.”63

In Targeted, Lorenz O. Lutherer and Margaret S. Simon are critical of
the animal rights movement, claiming that “[a]ccording to the philoso-
phy of the animal rights movement, humanity does not have the right
to use any animal for any purpose” and that the animal welfare philos-
ophy, on the other hand, is concerned to “improve all conditions under
which animals . . . [are] used.”%* The authors acknowledge that “promi-
nent animal rights groups in the United States claim repeatedly that
they are nonviolent,” but contend that animal advocacy groups’ use
of information illegally obtained by groups like the Animal Liberation
Front “puts them in the position of actively condoning such acts.”65

Another academic defender of institutionalized animal exploitation,
Ronald M. McLaughlin, claims that “[t]he animal rights movement, in
addition to holding the position that animals are entitled to the same
moral rights as humans, has adopted terrorist tactics.” Animal rights
activists present an immediate threat to science through the “demoral-
ization of scientists, tremendous financial cost, and erosion of public
opinion and political support for animal experimentation in biomedical
research and education. The long-term threat is loss of the privilege to
use animals and resultant retardation of progress.” The author contrasts
the rights position with the welfare position, which “generally holds
that animals may be used for human benefit, or for the benefit of other
animals, provided the animals are treated humanely. Animal welfare is
couched in terms of obligations of humans to provide humane care and
treatment of animals rather than in terms of moral or legal rights of
animals.” The author adds that despite any ambiguity concerning the
concept of animal rights, one thing is clear: “animal rights is not an
extension of animal welfare.”%

Two prominent proponents of the view that animal welfare is legiti-
mate and animal rights is not are the Foundation for Biomedical
Research (FBR) and its lobbying arm, the National Association for Bio-
medical Research (NABR). These groups are heavily supported by com-
mercial animal users and suppliers (such as Merck Research Labs,
Merrell Dow, and the Cosmetic, Toiletry, and Fragrance Association), as
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well as universities and individuals who use animals. In its educational
materials, FBR emphasizes the importance of animal welfare and the
seriousness with which the research community supposedly regards the
welfare of animals used in experiments. For example, one FBR publica-
tion states that “[m]any people are unaware of the extensive system of
laws, guidelines, regulations and principles that ensure the welfare of
laboratory animals in the U.S.”¢” FBR and NABR, like AMP, regard ani-
mal rights as qualitatively different from animal welfare and support the
welfarist view that most people are “concerned, and justifiably so, about
the care and treatment of laboratory animals during medical research”
and “want assurance that animals are treated humanely, that they do not
suffer, and that they are cared for under conditions that ensure that they
are as healthy and comfortable as possible.” According to FBR, animal
welfare requires—and responsible researchers support—the principle of
the “three Rs”: the reduction of numbers of animals used through proper
experimental design; the replacement of animals in experiments, where
possible, through alternatives to animal use; and the refinement of
experimental procedures to minimize pain and suffering. FBR states that
animal welfare is “not a controversial position; there is no constituency
for inhumane treatment . . . [responsible research requires that] all
research animals receive good care and humane treatment.”58 FBR does
not bother to tell the public that the research community that it repre-
sents has historically opposed the very laws and regulations that FBR
describes as adequately protecting the welfare of animals and as obviat-
ing the need for animal rights.

The list goes on and on, and indicates clearly that exploiters of ani-
mals perceive a distinct difference between animal welfare and animal
rights.®® This is, of course, not to say that these sources accurately or
even coherently identify what distinguishes animal welfare from ani-
mal rights. For example, many animal exploiters believe that the direct
or indirect support of direct action, such as laboratory break-ins, char-
acterizes animal rights theory and differentiates it from animal welfare.
There is, of course, nothing inherent in rights theory that supports such
a distinguishing criterion. Moreover, many of these exploiters claim
that even the most conservative of animal welfare groups are really ani-
mal rights organizations. For example, Goodwin claims that the
Humane Society of the United States has become “increasingly radical-
ized” even though it supports animal research and does not advocate
vegetarianism.

All of those involved directly in institutionalized animal exploitation
but who espouse animal welfare concerns agree, however, that animal
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rights theory rejects the instrumental view that facilitates human hege-
mony over nonhumans. Rights theory recognizes that nonhumans, like
humans, possess value that is not dependent on their usefulness to oth-
ers, and maintains that at least some nonhumans have interests that are
protected by rights, just as some human interests are protected by rights.
Animal welfare theory explicitly denies this, holding in most of its vari-
ous formulations that any “significant” animal interest can be traded
away if the benefits for humans justify it. And institutionalized
exploiters quite correctly understand that these are two very separate
positions. The differences may help to explain why groups like the AMA
embrace the concept of animal welfare in various policy statements and
political positions. The AMA realizes, as it should, that, as a general mat-
ter, the institutionalized exploiter’s position is much closer to that of the
welfarist. Indeed, the only real differences between the exploiter and the
welfarist concern how each defines “necessity.” A conservative welfarist
who has nothing to do directly with animal experimentation, and a vivi-
sector who really does believe that she ought to treat her animals
humanely, are not that far apart—especially relative to the gap between
either of these positions and the rights position.

Conclusion

In this chapter, I have argued that what differentiates the modern
animal protection movement from its predecessors is the acceptance by
the former of the notion of animal rights. The theory of animal rights
differs from that of animal welfare, which, though it comes in many
different shapes and sizes, always endorses some version of instru-
mentalism, or the treatment of nonhumans exclusively as means to
human ends. Scholars who have studied the movement argue that the
presence of rights theory distinguishes the modern movement from its
welfarist predecessor, and opponents of animal protection argue that
advocacy of animal welfare is legitimate, while advocacy of animal
rights is not.

Copyrighted Material



CHAPTER Two
The New Welfarists

Rights and Welfare: The View of Animal Advocates

argue that the defining characteristics of the modern animal movement

are the rejection of the instrumentalism of animal welfare and the accep-

tance of the view that at least some nonhumans possess the basic right
not to be considered as human property. These defining characteristics are
recognized both by scholars who have analyzed the modern animal pro-
tection movement and by those who support institutionalized animal
exploitation. Curiously, the only real disagreement about a distinction
between animal rights and animal welfare, and about the significance of
such a distinction, exists within the animal rights movement itself.

Although virtually all modern animal advocates describe their vari-
ous positions as embodying “rights” views in their fund-raising litera-
ture and in the media, many leaders of the movement now explicitly
dismiss the importance of rights notions. For example, Don Barnes,
education director at the National Anti-Vivisection Society (NAVS), ar-
gues that the distinction between animal rights and animal welfare is
“artificial” and that it is “elitist” to maintain that the rights position and
the welfarist positions are inconsistent.!

According to Kim W. Stallwood, editor of the Animals” Agenda, there
are many different philosophical theories concerning animals, but none of
these can be defended as better than any others. Stallwood labels the ani-
mal rights position “utopian” and cautions that “[sJome animal rights pro-
ponents use particular philosophical theories as yardsticks to measure”
fidelity to animal rights ideology. He argues that such efforts are “artifi-
cially constructed devices” that are “divisive” of movement unity and are
“elitist.”?

Zoe Weil of the American Anti-Vivisection Society (AAVS) main-
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Fains that the philosophical differences between rights and welfare are
irrelevant and that only “compassion, concern and respect for animals”
matter. According to Weil, “Animal welfare does mean something good
and positive.”> The AAVS magazine promotes publications that
endorse more “humane” methods of experimentation.# Carol Adams,
of Feminists for Animal Rights (FAR), claims that rights are patriarchal
and that we should go “beyond animal rights” and accept that “sym-
pathy, compassion, and caring are the ground upon which theory about
human treatment of animals should be constructed.”>

Even the more so-called “radical” animal “rights” groups have dis-
tanced themselves from animal rights. For example, Ingrid E. Newkirk,
director of People for the Ethical Treatment of Animals (PETA), main-
tains that the “all-or-nothing” position of animal rights is “unrealistic,”
and argues in favor of animal welfare.® According to Alex Pacheco of
PETA, as long as people just “care” about animals, it does not matter
whether they adopt the animal rights philosophy.” PETA’s mission
statement contains no mention of animal rights.

This rejection of rights theory by supposed rights advocates is
becoming increasingly apparent. For example, in 1990, animal advo-
cates held a “march for animal rights” in Washington, D.C. The theme
of the march was explicitly to vindicate animal rights, and a highlight
of the march was the presentation of the Declaration of the Rights of
Animals, which provided that animals “have the right to live free from
human exploitation, whether in the name of science or sport, exhibition
or service, food or fashion,” and the “right to live in harmony with their
nature rather than according to human desires.” Absent from the 1990
march was the Humane Society of the United States (HSUS), whose
chief executive, John Hoyt, criticized the animal rights view as threat-
ening the “kind of respectability that [HSUS] and a number of other
organizations have worked hard to achieve in order to distinguish the
legitimate animal protection movement from the more radical elements.”®

Animal advocates have planned another march for June 23, 1996. A
major sponsor of the 1996 march will be HSUS, along with other groups,
such as PETA, which were once considered “more radical.” But the
original promotional materials for the 1996 march did not mention
“rights” at all and, instead, used the expression “animal protection.”
The march organizers invite animal advocates to join the “largest gath-
ering” in the “history of the humane movement.” They seek to bring
“our message to mainstream audiences around the world” through the
“resources of ethical corporations” and “compassionate celebrities and
legislators.” The tone of the 1996 march is clearly more moderate than
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that of the 1990 march, and it reflects the deliberate and explicit rejec-
tion of animal rights by many animal advocacy groups.

In sum, the dominant view among the organized animal movement
is that the distinction between animal welfare and animal rights is, as one
leading animal advocate put it, a “distinction without a difference.”®

New Welfarism Defined

This rejection of rights by animal advocates does not necessarily
mean that all of these advocates have simply embraced some version of
classical welfarism. Many modern animal advocates see the abolition of
animal exploitation as a long-term goal, but they see welfarist reform,
which seeks to reduce animal suffering, as setting the course for the
interim strategy. For example, Henry Spira, of Animal Rights Interna-
tional (ARI), “sees no contradiction between working for abolition and
accepting reform. ‘[Reform] is basically about strategies, [abolition] is
the ultimate goal. . . . The two aren’t contradictory.” “1? Finsen and Fin-
sen have observed, “the ultimate goals of the animal rights movement
are clearly different from those of the humane movement,” but “many
within the movement see the possibility—or even the necessity—of
achieving those goals by gradual and reformist means” employed by
welfarists.!! This view posits some sort of causal relationship between
welfare and rights such that pursuing welfarist reform will lead even-
tually to the abolition of all institutionalized animal exploitation.

Many animal advocates see rights theory as seeking the complete
and immediate abolition of institutionalized exploitation, and they
regard this as unrealistic or “utopian” and as incapable of providing a
specific program of change leading to the abolition of animal exploita-
tion. This is what Newkirk means when she characterizes animal rights
as involving an “all-or-nothing” approach, and what Stallwood means
when he characterizes animal rights as a “utopian” approach. In Spira’s
words, “If you push for all or nothing, what you get is nothing.”12

In addition, many animal advocates believe that the only pragmatic
way to achieve animal rights is to pursue welfarist reforms as a short-
term tactic. For example, Newkirk endorses a rights position and ulti-
mately seeks the abolition of animal exploitation, but she argues that
“total victory, like checkmate, cannot be achieved in one move” and that
we must endorse the moral orthodoxy of animal welfare as involving a
“step in the right general direction” of animal rights. Newkirk argues
that animal welfare facilitates a “springboard into animal rights.”13 Her
comments help to elucidate why PETA, a supposedly “radical” organi-

Copyrighted Material



THE NEW WELFARISTS e

zation, joined with the most conservative animal welfare groups, such
as HSUS and the Animal Welfare Institute (AWI), in support of the 1985
amendments to the federal Animal Welfare Act. Those amendments
explicitly reinforce the moral orthodoxy that exploiting animals is
acceptable, and it may be argued quite plausibly that not one animal has
been helped as a result of those amendments. So, although PETA
espouses an abolitionist end, it maintains that at least some welfarist
means are both a causally efficacious and morally acceptable way of get-
ting to that end.

Similarly, Kenneth Shapiro, president of the board of directors at the
Animals" Agenda, is also coeditor of the Journal of Applied Animal Welfare
Science, which “publishes reports and articles on methods of experi-
mentation, husbandry, and care that demonstrably enhance the welfare
of farm, laboratory, companion, and wild animals.” When asked about
the ostensible discrepancy between his occupations, Shapiro denied
that there was any discrepancy, arguing that his long-term goal is the
abolition of animal exploitation but that his short-term strategy must
embrace traditional, reformist, animal welfare. Shapiro regards any dif-
ference as one of mere “programmatic implementation” and not of sub-
stance.14

This position is different from traditional animal welfare theory in
that the latter explicitly adopts the philosophical position that humans
are superior to nonhumans and that the “humane” use of nonhumans
by humans is therefore morally acceptable. The classical welfarist seeks
to reduce suffering, but has no long-term goal apart from this reduction.
Some large number of national animal protection groups still espouse
this position, but many do not and, at least in their promotional litera-
ture, challenge the instrumentalist position. Regrettably, although these
groups challenge prevailing views about animals and state that they
seek the abolition of exploitation and not merely its regulation, they
often rely on means to the end of abolition that in themselves reinforce
moral orthodoxy.

An important and predictable consequence of this coupling of rights
ends with welfarist means is that even though “rights” advocates see
abolition as a long-term goal, many animal advocates, seeing that both
welfarists and “rightists” pursue the same welfarist strategy, have
adopted the position that there is no difference between animal welfare
and animal rights. As long as a person is “compassionate” and “cares”
about animals and wants to reduce their suffering, then that is all that
is necessary to be an animal advocate. For example, Barnes claims that
“the different ideologies arrive at the same conclusion: humans have
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definite responsibilities to minimize the pain and suffering around
them.” He states that the distinctions between animal rights and animal
welfare are “artificial” and that animal advocacy requires only that “a
person [feel] compassion toward other animals and [seek] to aid their
plight.”15 Barnes claims that “[t]his whole business that we have to have
a philosophical framework and ideology for which we can raise our
banners, well, I just don’t think that’s true, and it’s elitist to say so.”16
Similarly, Stallwood states that no action intended to reduce animal suf-
fering should be rejected because it is “considered unworthy of some
philosophically or politically correct theory.”1”

I consider this position—that the means to the long-term goal of ani-
mal rights is short-term welfarist reform—the “new welfarism” and its
advocates the “new welfarists.” New welfarism exhibits five essential
characteristics.

First, on some level, the new welfarists reject the instrumentalist
notion that nonhumans are solely means to human ends, and they reject
the view that the long-term goal of the movement is limited solely to
ensuring that nonhumans are used “humanely” or not subjected to
“unnecessary” suffering. Some new welfarists openly espouse a long-
term goal of complete abolition of animal exploitation; others are will-
ing to tolerate continued animal exploitation as long as animal and
human interests are given approximately equal weight and animal
interests are not devalued because of species bias, or speciesism.

Second, the new welfarists believe that animal rights theory cannot
provide a practical agenda for the implementation of animal rights ide-
ology and the achievement of the long-term goal of abolition. That is,
they regard the animal rights philosophy as abolitionist and the imme-
diate abolition of any significant institution of animal exploitation
unlikely. They infer from this that the animal rights philosophy offers
no prescription for incremental or gradual changes in legislative, judi-
cial, or other political contexts.

Third, in light of their view that animal rights theory cannot provide
any strategic program short of the unrealistic immediate abolition of all
institutionalized animal exploitation, the new welfarists pursue cam-
paigns and strategies that are often identical to those of traditional, con-
servative welfare groups. For the new welfarists, virtually any measure
that is thought to reduce animal suffering is regarded as an animal
“rights” measure.

Fourth, new welfarists regard welfarist regulation, which seeks to
reform institutions of animal exploitation and make them more “hu-
mane” and explicitly reinforces the moral orthodoxy of human hege-
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mony over nonhumans, as both necessary and desirable steps on the
road toward animal rights, which can only be achieved as the result of
incrementally improved animal welfare, or continued reduction in ani-
mal suffering. For example, even those who are committed in both
philosophy and lifestyle to vegetarianism support measures that ensure
the more “humane” treatment of “livestock” in the belief that more
“humane” slaughter measures will lead to vegetarianism sometime in
the future. Indeed, some writers, such as Andrew Rowan, make this
supposed connection explicit in arguing for an “evolutionist” position
based on “incremental proposals” of animal welfare.8 Most new wel-
farists regard reformist means as causally related to the end of animal
rights or the abolition of animal exploitation. And they argue that ani-
mal welfare has, as an empirical matter, improved the treatment of
animals and can realistically be expected to lead eventually to the aboli-
tion of animal exploitation.

Fifth, the new welfarists see no moral or logical inconsistency in
promoting measures that explicitly endorse and reinforce an instru-
mental view of animals and at the same time articulating a long-term
philosophy of animal rights. Instrumentalism denies that animals have
any inherent value or that they can themselves be holders of rights—
notions that are at the center of animal rights theory. The new welfarists
believe that it is both coherent and morally acceptable to disregard the
rights of animals today (by pursuing welfarist reform that reinforces the
property status of animals) in the hope that some other animals will
have rights tomorrow. As I explained in Chapter One, animal rights the-
ory maintains that animals have certain interests that cannot be sac-
rificed even if others benefit and even if the animals who are being
exploited are treated “humanely.”

Just as there is a wide variation among those who adhere to the tra-
ditional welfare position, there is also a wide variation among new wel-
farists. Virtually all new welfarists, however, despite, or perhaps
because of, an increasing tendency within the animal advocacy move-
ment to elide the differences between rights and welfare, use the lan-
guage of rights without hesitation to refer to virtually any measure that
is thought to reduce animal suffering. Indeed, they identify themselves
and their positions with animal “rights.” For example, Barnes has long
described himself as supportive of “fundamental rights” for animals
but claims that the distinction between rights and welfare is “artifi-
cial.”19 Stallwood claims that animal rights ideology is “elitist” and “di-
visive,” but the Animals’ Agenda describes itself as “dedicated to in-
forming people about animal rights,” and Stallwood often identifies his
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own position with animal rights. Carol Adams, who seeks to move
“beyond animal rights” and who is critical of the concept of rights, is a
cofounder and director of Feminists for Animal Rights.

An explanation of this peculiar phenomenon is offered by Andrew
Rowan, director of the Center for Public Policy and Animals at Tufts
University, who rejects the distinction between animal rights and ani-
mal welfare as a “false dichotomy” and concludes that “drawing a hard
and fast distinction between animal welfare and animal rights is neither
accurate nor valid.” Rowan claims that “it is the political tactics and not
the philosophical underpinning” that distinguishes organizations, and
that the rights / welfare distinction “causes more obfuscation than clar-
ification.” Rowan claims that animal advocates use the language of
rights because it “resonates powerfully to the body politic and it
appears in the literature of a wide variety of pressure groups.”?’ To put
the matter differently, many animal advocates use rights language, but
this usage is merely rhetorical, and does not, in fact, reflect the philoso-
phy of animal rights as that position was described earlier.

Ironically, some new welfarists have sought to isolate those who
argue that rights is more than just a rhetorical notion that may be used
to cover any measure that is thought to reduce animal suffering. For
example, the Animals’ Agenda has criticized as “fundamentalist” the
position that animal welfare is inconsistent with animals rights.2!
Agenda editor Kim Stallwood has called the animal rights position
“utopian” and the attempt to distinguish rights from welfare “divisive”
because “under this rubric animal welfarists become the enemy.”2?
Although Stallwood occasionally still uses rights language in rhetorical,
nonideological ways, he now talks about “animal protection” and “ani-
mal liberation.” Similarly, another movement publication, Animal Peo-
ple, has also taken a hostile position toward rights advocates, claiming
that those who seek the abolition of exploitation as demanded by rights
theory are “fundamentalists” who “will continue to demand impracti-
cal absolutes, immediate response, and unlikely abject surrenders.”?3

Some Preliminary Comments on New Welfarism

The remainder of this book illuminates the fundamental assump-
tions that animate new welfarism. In anticipation of the analysis that
follows, I offer three preliminary observations.

First, in order to analyze new welfarism as the ideology of the mod-
ern animal movement, it is necessary to evaluate the underlying empir-
ical and theoretical claims of new welfarism. In particular, I discuss at
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length in later chapters the claim that animal welfare reforms can, as an
empirical and theoretical matter, lead to the abolition of animal exploita-
tion. I also examine the claim that animal rights cannot, as a theoretical
matter, inform a program of practical and incremental change that is
very different from the primary normative prescription of animal wel-
fare to reduce animal suffering. If animal rights theory can provide the
normative guidance that the welfarists claim it lacks, or if animal welfare
reforms will not or cannot lead to abolition, then important portions of
the new-welfarist viewpoint are invalid. Alternatively, doubt cast upon
these assumptions of new welfarism should motivate those in the move-
ment to rethink its ideology.

Second, irrespective of the merits of these claims, the relationship
between the ends of a social protest movement and the means that it
uses to achieve those ends requires some reflection. The new welfarists
assume that it is morally permissible to use welfarist reforms to achieve
the abolition of animal exploitation and that the resultant movement
may properly be characterized as a “rights” movement. If “rights” is
being used rhetorically, then I suppose that this move could be permit-
ted. But, as I have argued, the defining characteristic of the animal rights
movement is, by all accounts, a rejection of the instrumentalism that is
the very foundation of animal welfare. If that is the case, then it becomes
problematic for a movement that aims toward a goal of abolition based
on a rejection of the instrumentalism of animal welfare to use welfarist
reforms as a means to that end.

It is interesting to note that scholars who have sought to analyze
the movement, though they have recognized that those who consider
themselves animal rights advocates often promote traditional, reformist
measures, have failed to recognize the significance of this posited rela-
tionship between ends and means. For example, Jasper and Nelkin
argue that animal protection organizations “tend to cluster into three
kinds of groups”: “welfarist, pragmatist, and fundamentalist.” Tradi-
tional humane societies are offered as examples of welfarist organiza-
tions, which regard animals as “distinct from humans, but as objects
entitled to compassion,” and which seek as their primary goal to “min-
imize [animal] suffering and pain.” Pragmatists are those who believe
that nonhumans are entitled to moral consideration but who also be-
lieve that “certain species deserve greater consideration than others
and would allow humans to use animals when the benefits deriving
from their use outweigh their suffering.” According to Jasper and Nel-
kin, pragmatists “seek to reduce animal use through legal actions, polit-
ical protest, and negotiation.” Fundamentalists are those who demand
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“the immediate abolition of all exploitation of animals, on the grounds
that animals have inherent, inviolable rights.” These distinctions, we
are told, are “not absolute or rigid. Some activists, for example, believe
in full animal rights, but pursue their goals with pragmatic strategies.
Many shift their language and tactics depending on the issue or politi-
cal arena.”2

What is fascinating about this analysis is that throughout their book
Jasper and Nelkin stress that the animal rights movement is historically
different from traditional animal welfare because the former rejects the
instrumentalism and its incorporation in the law—Ilegal welfarism—
that is the very foundation of the property-oriented theory of animal
welfare. Indeed, they argue that the modern animal rights movement
reflects a rejection of instrumentalism and the rhetoric of “rights” that
emerged in the 1970s as part of progressive political thought.?> The
pragmatic position that Jasper and Nelkin describe explicitly acknowl-
edges that the instrumental treatment of nonhumans may in some cir-
cumstances be morally justifiable. This pragmatic approach is squarely
at odds with what is described as the fundamentalist position, which
rejects any instrumental treatment of animals. Nevertheless—and with-
out any argument whatsoever—]Jasper and Nelkin assume that funda-
mentalists, who reject instrumentalism, can use “pragmatic strategies,”
which explicitly provide for animal exploitation in those cases in which
the balance tips in favor of such exploitation. In fact, Jasper and Nelkin
argue that as long as a person or organization accepts the rights ideol-
ogy as a long-term goal, their actual tactics may be reformist: “Those
who believe in the rights of animals as sentient beings support modest
reforms, but only as a temporary measure, for their ultimate goal is to
abolish” the exploitation.26

Similarly, Robert Garner ostensibly endorses the view that it is a
group’s stated goals, not its tactics, that characterize it as challenging the
moral orthodoxy, which he defines as the view that animals “have
an inferior moral status and the interests of autonomous beings take
precedence. Thus, we are entitled to sacrifice the interests of animals to
further human interests . . . as part of a cost-benefit analysis.”?” Garner
identifies this orthodoxy as the conventional reformist view “held by
many traditional animal welfare groups.”?8 He acknowledges that “a
significant section of the animal protection movement still clings to the
traditional welfare ideology.” According to Garner, this section includes
groups such as AWI, which seeks to “ ‘reduce the sum total of pain and
fear inflicted on animals,’ to promote the humane treatment of labora-
tory animals’ and to ‘reform the cruel treatment of food animals.” 729 By
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contrast, the “modern challenge to the dominant welfare ideology” is
characterized by an “uncompromising” effort to end “all exploitative
uses[s] of animals, whether by individuals or institutions.”3 Neverthe-
less, Garner assumes that an organization that espouses a challenge to
the moral orthodoxy about animals can employ the same reformist
tactics that are part of the moral orthodoxy. For example, Garner states
that although Advocates for Animals, a British group, advocates the
abolition of all vivisection, “it is prepared to countenance a reformist
route as a tactic.”®! Similarly, another British group, Compassion in
World Farming, seeks to end the use of animals for food altogether, but
it, too, is prepared to use the reformist route as a “tactic” and to urge
reform of factory farming rather than an end to the use of nonhumans
as food.

Garner assumes that the use of reformist means to achieve aboli-
tionist ends is merely a matter of “strategy.” In discussing the conflict
between nineteenth-century welfarist Stephen Coleridge and antivivi-
sectionist Frances Power Cobbe, Garner claims that the split between
the two was “a dispute over strategy as much as objectives.”*? Frances
Power Cobbe was adamantly and absolutely opposed to vivisection
and did not believe as a moral matter in its reform. Coleridge believed
that reform was appropriate. Those are very different positions, indeed,
and should not be dismissed simply as embodying the same objective
but using different tactics or strategies. Any attempt to characterize the
dispute between Coleridge and Cobbe as one of “strategy,” and strat-
egy as different from objective, would be analogous to saying that what
divided those who favored the abolition of slavery from those who
sought “gradual emancipation” was a matter of strategy and not objec-
tive. Both the abolitionists and the those who favored “gradual eman-
cipation” wanted slavery to end, but the latter group believed, for many
different reasons, that emancipation could not and should not be
effected immediately. They sought to change the system from within, to
make slavery more “humane” by reforms such as recognizing the valid-
ity of slave marriages to prevent the hardships caused by breaking up
slave families. The abolitionists were opposed to such reforms and
regarded the institution of slavery and any attempt to regulate or
reform that institution as morally iniquitous. Those involved would
hardly have characterized thisas a dispute merely over strategy but not
over objective, and they certainly would not have felt that any objec-
tive/strategy distinction captured the moral importance of their respec-
tive positions.

In any event, Garner, like Jasper and Nelkin, fails to see the implica-
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tions of his analysis. He argues that the modern animal movement
rejects the moral orthodoxy that has characterized the traditional ani-
mal welfare approach, which includes reformist, rather than abolition-
ist, measures. He also argues, however, that a considerable segment of
the movement still clings to these reformist notions. An organization or
individual who claims to challenge the moral orthodoxy by according
a higher moral status to animals and advocating the abolition, not
merely the reform, of animal exploitation is deemed by Garner “radi-
cal” whether or not the organization or individual adopts reformist
“tactics.” So, according to Garner, AWI is a conservative, welfarist,
reform-oriented group that represents the moral orthodoxy, while
Compassion in World Farming is a radical group that challenges the
moral orthodoxy—even though both groups employ the very same
reformist “tactics” to reach their respective “goals.”

One could argue, of course, that the stated goals of an organiza-
tion—and not its tactics, strategies, or campaigns—should determine its
classification as a “rights” or “radical” organization, but none of the
commentators bothers to make any such argument. They simply
assume that the tactics employed by an organization or individual are
irrelevant to any such classification when the stated long-term or short-
term goal represents some sort of challenge to the instrumentalist view.

It is, however, quite plausible to maintain that the modern animal
protection movement that currently exists in the United States cannot
properly be characterized as an animal rights movement if what we
mean by animal rights is the rejection of the instrumentalist view of ani-
mals that characterized the period before the late 1970s. A movement is
generally defined by both its ideology and its practical efforts to imple-
ment that ideology in the real world. The ideology of the animal rights
movement is usually expressed in terms of the long-term liberation of
nonhumans from virtually all forms of institutionalized exploitation. On
this theoretical level, the animal rights movement is distinguishable
from the classical animal welfare position, which holds that the exploita-
tion of animals is morally acceptable as long as the animals are treated
humanely and are not subjected to unnecessary suffering.

On another level, however, many of those who consider themselves
rights advocates argue that animal rights (the complete abolition of
exploitation) can be achieved incrementally through virtually any mea-
sure that is thought to reduce animal suffering, including those mea-
sures that merely guarantee animals humane treatment or prohibit
unnecessary suffering. Much of what is described as the animal rights
movement has little to do with the theory of animal rights as that term
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is generally understood outside the animal movement. Rather, the ani-
mal rights movement has, as a practical matter, adopted a modified ver-
sion of animal welfare that is more progressive in its long-term goal
than classical welfare theory, but nevertheless accepts the notion com-
mon to all forms of animal welfare: that it is acceptable to sacrifice the
interests of some animals today in the hope that animals tomorrow will
fare better. The classical welfarists regard the “better tomorrow” as a
more “humane” society. For example, Wayne Pacelle of HSUS argues
that the HSUS mission is to “create a humane society that takes into
account the interests of animals and that eliminates the gratuitous harm
done to animals by humans.”33 The classical welfarist is concerned with
precisely what Pacelle identifies: the prevention of gratuitous harm; the
modern animal advocate seeks the abolition of institutionalized animal
exploitation as a vague long-term goal but, supposedly out of a concern
for “practicality,” endorses short-term welfarist reform as both 2 means
and the only means to reach that long-term goal. This latter position
assumes that the interest in reducing animal suffering is primary and
that repeatedly vindicating this interest will eliminate the institutional-
ized exploitation that causes the suffering.

Third, irrespective of the merits of new welfarists’ claims concerning
the relationship between rights theory and welfare theory, or of the pro-
priety of using means that are ostensibly inconsistent with ends, we can,
at the outset, dismiss the claim made by Barnes and other new welfarists
that the content of both rights and welfare theories is limited to minimiz-
ing pain and suffering. This view simply begs the question by denying
that animal rights theory imposes more or different obligations apart
from the welfarist admonition to reduce animal suffering. Those who
agree with the rights approach explicitly reject the notion that human
obligations to nonhumans are satisfied by efforts to “minimize suffer-
ing.” Although it is important to minimize suffering, the goal of the ani-
mal rights movement is to secure justice for animals by abolishing the
institutionalized exploitation that causes that suffering. The nineteenth-
century animal welfarist was, like the new welfarists, concerned to “min-
imize” suffering, but, as the commentators are agreed, the animal rights
movement differs from the animal welfare movement precisely in that it
rejects the contention that alleviation of suffering alone can satisfy the
human obligation to animals. Similarly, the nineteenth-century welfarist,
like the new welfarists, maintained that it was “kindness” or something
other than a more definite standard that defined our obligations to non-
humans. As Brian Klug argued in 1984—ironically, in the Animals’
Agenda—animal rights goes beyond the traditional “kindness” ethic of
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the animal welfare movement and proposes a theory of justice for ani-
mals. According to Klug, rights theory establishes that animal rights are
a matter of “strict justice” for animals, and not mere kindness.3! The ani-
mal rights movement recognizes that although animals surely have an
interest in not suffering, they have an even more fundamental interest in
not being part of the institutionalized exploitation that causes this suffer-
ing in the first instance and deprives animals of their fundamental right
not to be treated exclusively as means to human ends. For the rights advo-
cate, the goal is to abolish the institutionalized exploitation, not merely to
pursue measures that may or may not reduce animal suffering.
Moreover, the position that only suffering or compassion matters in
the animal context is significantly different from the position we adopt in
the human context and involves a type of moral relativism that we do not
employ in the context of human rights. For example, Barnes argues that
their criticism of measures or conduct intended to reduce animal suffer-
ing represents animal rights advocates” “purer-than-thou” attitude and
that it is “elitist” and “judgmental” to criticize animal welfarists.35 Simi-
larly, Stallwood rejects as inappropriate the characterization of positions
as “rights” oriented or “welfare” oriented, and he rejects as “divisive” and
“elitist” any argument that a particular position is insufficiently protective
of the rights or interests of nonhumans. In the context of human rights,
these charges would appear to be most peculiar. For example, measures
that would require men to rape women more “gently” we would hardly
consider acceptable because they would reduce suffering; we insist on a
norm that absolutely prohibits the conduct of rape. Our protection of
human interests that are subject to claims of right should not depend on
whether some group of people feels “compassion” for those whose inter-
ests are at stake. It is no more “elitist” to say that animal rights notions
require that we prohibit eating meat than it is to say that human rights
notions require that we prohibit the unjustified taking of human life.¢ To
treat the nonhuman context differently from the human context requires
ajustification beyond the mere assertion that all that matters in the animal
context is compassion or the reduction of suffering and that animals are
entitled to nothing more. Barnes goes so far as to state explicitly that just
because a person continues to eat animal products does not mean that the
person should be excluded from the “inner circle of the animal rights
elect.”* But that is like saying that someone who endorses racism should
not be excluded from the “inner circle of the civil rights elect” or that some-
one who endorses sexism should not be excluded from the “inner circle of
the women'’s rights elect.” The whole point of a social protest movement
is to protest against—and change—institutionalized forms of exploitation.
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Whatever other claims that the new welfarist may wish to make con-
cerning the relationship between animal rights and animal welfare, it is
clear that the new welfarist cannot coherently claim that there is no dif-
ference between these different approaches. As I indicated above, the
view that these two approaches amount to the same thing can be traced
to the simple fact that both new welfarists and classical welfarists are
pursuing the same short-term goal: the reduction of suffering. But that
means only that the new welfarists have taken a particular position
about the relationship between animal rights as a long-term goal and
welfarist reform as a short-term strategy. It does not mean that the two
theories are the same. Indeed, the theories are very, very different.

The rightist and the new welfarist seek the abolition of animal
exploitation, but the new welfarist believes that continued welfare
reforms will lead to that abolition. Although it remains to be seen
whether the rightist can or should provide a theory of practical incre-
mental change that differs from that of the welfarist, the rightist rejects
these welfarist reforms because they focus only on one interest that the
animal has—the interest in not suffering—and ignores the animal’s
interest in not being part of the institutionalized exploitation that causes
the suffering in the first place. And these theoretical differences often
drive animal advocates in different directions when they seek to under-
take practical action to ameliorate the plight of animals.

Conclusion

Although scholars and animal exploiters recognize that animal
rights and animal welfare are very different approaches to the human/
animal relationship, many animal advocates elide the difference. These
animal advocates seek to reduce suffering, but they regard this reduc-
tion as causally related to their long-term goal of abolishing all institu-
tionalized animal exploitation. They purport to embrace animal rights
at least as a long-term matter, but they regard rights theory as “unrealis-
tic” in that it cannot provide any short-term strategy to achieve the long-
term goal. Consequently, they urge the pursuit of welfarist reforms as
an interim strategy to achieve the abolition of animal exploitation. I call
these animal advocates “new welfarists” because they support many of
the reforms and approaches of classical animal welfare theory but do so
in order to achieve a goal not shared by the traditional welfarists.

Because both new welfarists and more traditional welfarists pursue
the same strategy—to reduce animal suffering—albeit with different
long-term goals, some animal advocates have collapsed the rights and
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welfare views, claiming that there is no difference between the theories
in that both require only that people act with “compassion” and seek to
reduce animal suffering. But that position is not an argument in favor
of ignoring the theoretical differences between rights and welfare;
indeed, the position merely asserts—and incorrectly—that the central
concern of the animal “rights” movement is the “compassionate” treat-
ment of animals and the reduction of suffering, both hallmarks of the
classical welfarist approach. _

Finally, the suggestion has been made that rights language plays
only a “rhetorical” role in the ideology of the animal movement. But for
those who take animal rights seriously, rights concepts are more than
mere rhetoric, as Rowan suggests. For example, Helen Jones, founder of
the International Society for Animal Rights (ISAR) and one of the true
pioneers of the animal rights movement, stated that her group did not
use the term “animal rights” in some rhetorical fashion: “Profound and
deliberate thought led to the adoption in 1972 of the term Animal Rights
in the name of Society for Animal Rights (SAR).” Jones added that
“SAR, now International Society for Animal Rights, was the first orga-
nization in the US, and to the best of our knowledge, in the world, to
employ the term Animal Rights in its name to reflect the Society’s moral
and philosophical position.”3® As early as 1981, Jones argued that those
who supported welfarist regulation should “have the grace and fairness
not to invoke ‘animal rights” as their philosophy and program. By doing
so, they confuse the issue, the press and the public. Animal rights is too
serious an issue to be invoked as a mere slogan.”3*
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sen a modified version of animal welfare that purports to chal-

lenge the orthodoxy of animal welfare while at the same time
claiming that animal rights can be achieved only though reformist mea-
sures and, ironically, rejecting the distinction between rights and wel-
fare on a practical level. These reasons are theoretical and practical. As
a theoretical matter, the modern animal movement has from the outset
been fundamentally confused about the philosophy of animal rights. As
a practical matter, the modern animal movement has from the outset
seen itself as “radical” in the sense of advocating long-term goals that
differed from those of welfarist reformers, but has pursued campaigns
that fit comfortably within the welfarist paradigm.

The animal protection movement has for a number of reasons cho-

Confusion About Theory

As I mentioned in Chapter One, all of the commentators regard
philosophical theory as playing a key role in the modern animal move-
ment. The theorists most often mentioned in this regard are Tom Regan
and Peter Singer. Much of the present confusion in the animal rights
movement is owing to the greater influence that Singer’s theory, rather
than Regan’s, has had on the direction of the movement. I argue that the
philosophical origins of new welfarism may be found in Singer’s work.
It is not my intent to present either a complete description of Singer’s
theory or a broad consideration of what are regarded as flaws in his
view. My intent is only to demonstrate the similarities between Singer’s
view and new welfarism in order to illuminate the origins of the latter.

Singer maintains that the morally correct choice in a particular situa-
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tion is that which maximizes or furthers the interests, desires, or prefer-
ences of those who are affected. Pleasure and pain matter because they
are part of what humans and nonhumans desire or prefer or seek to
avoid. In determining the consequences of actions, Singer argues that we
must accord equal consideration to equal interests. That is, if [ am trying
to decide whether to give $5 to John or Mary, and it turns out that John
has a greater interest in the money because he is very poor and is starv-
ing and will almost certainly die if he is not given the money, and Mary
is very rich, then their interests are not equal, and it would most proba-
bly maximize utility to give the money to John.! If, however, John's inter-
ests and Mary’s interests—however characterized—are the same, then
their interests should weigh equally in any decision because, according
to Singer, the principle of equality requires that John's interest in getting
the $5 be given the same consideration as Mary’s interest. To do other-
wise would be to violate the principle of equality by treating similar inter-
ests differently. By equal consideration, Singer means that I should not
favor Mary over John simply because she is a Caucasian and he an
African-American. Similarly, I should not use other criteria such as sex or
sexual orientation to decide. Moreover, the principle of equality is a nor-
mative principle and not a descriptive one. By this, Singer means that, as
a factual matter, people are not equal. They differ in intellectual abilities,
physical characteristics, personality, and so forth. Nevertheless, we
accord equal moral consideration to equal interests even if, as a factual
matter, the people involved are not “equal.”

Singer also argues that just as it is morally impermissible to accord
differential consideration to equal interests based on race or sex, it is
also impermissible to base differential consideration on species. Indeed,
to do so would be to engage in speciesism, which is similar to racism
and sexism in using morally irrelevant criteria to determine member-
ship in the moral community. For example, if I decide to give the $5 to
John because he is male, that decision is surely sexist. Similarly, if my dog
and I have a roughly equal interest in not being hit, according greater
weight to my interests because I am human is speciesist. The fact that I
am human may mean that my dog and I do not have equal interests in
some circumstances. For example, although my dog is very intelligent,
she would not benefit from an academic scholarship in the same way
that a human being would. Accordingly, the interests involved are not
equal, and it would, therefore, not violate the principle of equality to
treat our interests differently. But if our interests are roughly equal—
and in many cases they will be—then the principle of equality requires
that those equal interests receive equal consideration.
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Singer’s theory does not concern rights, since Singer does not
believe that animals or humans have rights. Indeed, Singer himself
refers to his theory as one of “animal liberation” and states that claims
of right are “irrelevant.” “The language of rights is a convenient politi-
cal shorthand. It is even more valuable in the era of thirty-second TV
news clips.”? In light of Singer’s view that only the consequences
(understood in terms of the preference satisfaction of those affected) of
acts matter, it is easy to understand why he rejects rights. A right is gen-
erally regarded as “a moral trump card that cannot be disputed.” A
right serves as a protection that cannot be sacrificed even if the conse-
quences of doing so would be desirable. Rights, or at least most rights,
are not thought to be absolute, but at least some rights provide strong
prima facie protection and cannot be compromised without the most
compelling reasons. For example, overall social happiness might be
increased if I were used without my consent in an experiment whose
goal and likely outcome was a cure for cancer. Nevertheless, I have a
moral and legal right not to have my interests in my life or liberty traded
away in order to secure that admittedly desirable result.

Singer’s notion of equal consideration does not mean that animals
receive equal treatment, and it does not on either moral or practical
grounds preclude a decision to exploit a human or nonhuman. As long
as an animal’s interests receive equitable consideration (consideration
untainted by the speciesism that discounts animal interests simply
because they are the interests of a supposed “inferior”), Singer’s equal-
ity principle is satisfied. But this notion of equality is consistent with
exploiting animals if the consequences justify that exploitation and if
the decision to exploit is not based on species discrimination. Indeed,
Singer acknowledges that he “would never deny that we are justified in
using animals for human goals, because as a consequentialist [he] must
also hold that in the appropriate circumstances we are justified in using
humans to achieve human goals (or the goal of assisting animals).”
Singer claims not to be “the kind of moral absolutist who holds that the
end can never justify the means,” and he denies arguing that “no animal
experimentation is ever of use to humans” or that “all animal experi-
mentation involves suffering.”4 Garner has noted that Singer does “talk
as if the killing of animals for food and their use for experimental pur-
poses should be morally condemned per se because the infliction of pain
means that they lead miserable lives.” Garner adds that “[s]uch a view
could be taken to mean that [Singer] thinks they have a right not to have
pain inflicted on them[,] [but] Singer is clear . . . that he is not an advo-

cate of rights.”s
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Perhaps the clearest difference between Singer’s view and the rights
position is expressed by Singer himself in the second edition of Animal
Liberation. Singer argues that many nonhumans—and this class appar-
ently includes food animals—are not capable of “having desires for the
future” or a “continuous mental existence.”® These cognitive character-
istics assume “an understanding of what it is to exist over a period of
time,” and Singer doubts that most animals used for food have such an
understanding.” This supposed lack of future desire or continuous men-
tal existence is generally irrelevant when the issue involves pain or suf-
fering alone, although I argue later that Singer appears to contradict
himself on this point and allows for individual capacities to affect
assessments of pain and suffering. Singer believes that these character-
istics become relevant, however, when the issue involves killing an ani-
mal in a painless or relatively painless manner. Singer expresses
“doubts” on the issue, but he concludes that “it is not easy to explain
why the loss to the animal killed is not, from an impartial point of view,
made good by the creation of a new animal who will lead an equally
pleasant life.”8 Singer maintains that it may be morally justifiable to con-
tinue “to eat free-range animals (of a species incapable of having desires
for the future), who have a pleasant existence in a social group suited to
their behavioral needs, and are then killed quickly and without pain.”
Singer states that he “can respect conscientious people who take care to
eat only meat that comes from such animals.”10

Clearly, Singer regards most animal experimentation as without
merit; he would eliminate factory farming; and he feels that we ought
for the most part to be vegetarians because, although it may be morally
permissible to eat animals, the practical circumstances surrounding
their rearing and killing morally precludes eating them. These views,
however, are based on Singer’s empirical assessments of what the con-
sequences of particular acts are in light of his theory that individual acts
ought to further the interests or preferences of those affected. Like all
such empirical assessments, the consequences of the acts may be evalu-
ated differently by different people. For example, Singer thinks that the
negative consequences for the animals involved in factory farming out-
weigh its benefits, but, as Regan points out, “[t]he animal industry is big
business,” and although “[i]t is uncertain exactly how many people are
involved in it, directly or indirectly, . . . the number must easily run into
the many tens of thousands.” Those involved in animal agriculture
“have a stake in the animal industry as rudimentary and important as
having a job, feeding a family, or laying aside money for their children’s
education or their own retirement.”1!

Copyrighted Material



THE ORIGINS OF NEW WELFARISM 51

Similarly, philosopher R. G. Frey, who is critical of Singer’s utilitar-
ianism and Regan’s rights theory, presents a lengthy list of “practical
considerations that must be taken into account” in evaluating Singer’s
claim that animal agriculture, and especially the practices involved in
intensive agriculture, are not justified under Singer’s theory of prefer-
ence utilitarianism. This list includes negative consequences that would
befall those directly involved in the raising and killing of animals, such
as farmers and slaughterhouse operators; those involved indirectly in
the food business, such as food retailers; those involved in the dairy
industry; those involved in fast-food restaurants, the pet food industry,
the pharmaceutical industry, and the leather goods and wool indus-
tries; those involved in agricultural and veterinary research incidental
to agriculture; those involved in publishing books about animal agri-
culture; and those involved in advertising the products of animal agri-
culture; and so forth.12 It is clear that Frey is correct that the collapse of
factory farming would have a profound impact on the international
economy. This is not to say that these negative consequences would
necessarily outweigh the animals’ interests in not experiencing the pain
and suffering incidental to intensive agriculture; it is only to say that if
the issue hinges on the aggregation of consequences, it is not clear
whether it would be morally right under Singer’s view to abolish fac-
tory farming. What is clear is that, given Singer’s view that the rightness
or wrongness of action is determined by the consequences it has for the
interests of all affected, he simply “cannot say that the interests of those
humans involved in [factory farming], those whose quality of life
presently is bound up in it, are irrelevant.”?* Once the preference satis-
faction of everyone involved in factory farming (humans and nonhu-
mans) is deemed relevant-and counted equitably, the result appears to
be much more controversial than Singer assumes.

For Regan, on the other hand, a deontologist, right and wrong are
not dependent upon the aggregation of consequences across individu-
als, but instead depend upon compliance with more absolute rules and
standards. Regan rejects utilitarianism just as emphatically as Singer
rejects moral rules or rights. Regan’s rights theory, unlike Singer’s the-
ory, calls for the abolition of institutionalized animal exploitation even
if the consequences of that exploitation would justify it under utilitar-
ian theory. In Regan’s view, the use of animals for experiments or for
food should be absolutely prohibited irrespective of consequences.

It was Regan who developed the rights-based argument; but Singer,
not Regan, is regarded as the “founder” of the modern animal rights
movement, and Singer’s philosophy has permeated the movement to a
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significantly greater degree than has Regan’s rights view.!# Blum refers
to Animal Liberation as the “bible of the current animal rights move-
ment.”1% In discussing the emergence of “new animal rights groups,”
Sperling states that “[m]ost activists cited the publication of Singer’s
Animal Liberation as an important event that infused the emerging
movement with a cohesive moral and philosophical perspective.”1¢ Fin-
sen and Finsen, in their discussion of the controversy surrounding the
origins of the animal rights movement, state that “many place its begin-
ning with the publication in the mid-1970s of Peter Singer’s book Ani-
mal Liberation” and “date their own awakening to animal rights issues”
to that same publication.!” Finsen and Finsen describe the emergence of
the movement in the United States in the 1980s and comment that this
interest was “not surprising, since a wave of interest in animal rights
issues was sweeping the nation at the time, stimulated most clearly by
the publication of Peter Singer’s Animal Liberation in 1975 and a spate of
related works.”18

According to Jasper and Nelkin, “[a]lmost every animal rights
activist either owns or has read Peter Singer’s Animal Liberation, which
since its publication in 1975 has become a bible for the movement.”1®
Singer’s work also influenced some of those who are credited with being
the pioneers of the animal “rights” movement—for example, Henry
Spira, described by Merritt Clifton as “the most effective antivivisection
activist of our time and perhaps of any time,” who, “with a minuscule
budget, ... has accomplished more over the past 17 years toward getting
animals out of laboratories than any of the national animal rights groups
and antivivisection societies; perhaps more than all of them put
together.”?0 Spira became involved in the animal issue “after his partic-
ipation in a New York University continuing education course on ‘ani-
mal liberation’ taught by philosopher Peter Singer.” Singer’s utilitarian
theory “galvanized students who had been interested in the treatment of
animals but lacked an ideological frame of reference and spur to
action.”?! Spira had read an article of Singer’s on animals and had found
Singer’s argument for animal liberation “direct and powerful.”2

Similarly, “of the many new organizations devoted to animal rights,
People for the Ethical Treatment of Animals (PETA) is one of the most
successful.”? PETA is credited with “spectacular increases” in member-
ship in the animal movement?* and, with the clandestine Animal Liber-
ation Front (ALF), is considered the group “most widely associated with
work for animal rights.”? PETA was begun after Alex Pacheco, then a
college student, visited a slaughterhouse in Canada in 1977. He was dis-
turbed by what he saw, and read Singer’s Animal Liberation.26 He became
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a vegetarian and “soon decided to interrupt his studies. He shipped out
on the Sea Shepherd, a ship supported by environmentalists to harass ille-
gal whalers. When he returned to the States in 1980, he met [Ingrid]
Newkirk. He gave her a copy of Animal Liberation and teased her for con-
tinuing to eat meat. The same year, they founded PETA.”?” PETA
“requires new employees and college students participating in its intern-
ship program to read Singer’s Animal Liberation.”?8 No mention is made
of Regan’s work, and PETA merchandise catalogs no longer even offer
Regan’s book for sale, although Animal Liberation, which is described in
the PETA catalog as a book about “animal rights philosophy,” is
included in a section entitled “animal rights books,” together with the
advice, “If you only read one animal rights book, it has to be this one.”?

Singer has, to a considerable degree, encouraged this confusion by
referring to his position as an animal rights theory. As Garner has noted,
Singer has “not helped matters by agreeing to the assertion of animal
rights as ‘handy political slogans.” “30 On the dust jacket of the second
edition of Animal Liberation are several statements about the book, and
the following quote is printed in type about ten times larger than any of
the other quotes: “The modern (animal rights) movement may be dated
to the 1975 publication of ‘Animal Liberation’ by Australian philoso-
pher Peter Singer”—which quite deliberately represents Animal Libera-
tion as articulating a theory of animal rights. The original quote, taken
from a major newsmagazine, simply used “modern movement” with-
out any adjective. Singer, in the book itself, refers to the article’s subject
as “Animal Liberation.”?! Nevertheless, when the actual quote was re-
produced for the dust jacket, the words “animal rights,” rather than
“Animal Liberation,” were inserted. In his 1985 anthology, In Defence of
Animals, Singer is described as “one of the most forceful and best known
proponents of animal rights.”32 Moreover, in his 1995 book, How Are We
to Live? the cover states that Singer is “hailed as the father of the Animal
Rights movement.”33 More recently, and in connection with attempts by
advocates to secure the release of chimpanzees, Singer claims that “[w]e
want chimps to cease to be items of property, and to be seen as persons
with rights.”34

The notion of “rights” is used in at least two different ways. The first
use involves a philosophical theory that explicitly rejects instrumental-
ism, or the notion that it is permissible to treat animals solely as means
to human ends. Singer is not using “rights” in this way, since his utili-
tarian theory is itself instrumentalist in that Singer explicitly recognizes
that nonhumans (and humans) may be exploited if the cost-benefit
analysis required by his theory weighs in favor of such exploitation.
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Singer thereby rejects the very notion upon which the modern animal
movement is supposedly based: that animals have moral rights that
prohibit their being used as means to human ends. The second use may
be called “rhetorical.”3 When Singer uses “rights” with respect to his
own theory, he is not rejecting the instrumentalism of animal welfare;
rather, he is advocating on behalf of a different type of instrumentalist
theory that would allow animal exploitation as long as animal interests
are given equitable consideration.

Andrew Rowan observes that “[i]t is ironic” that Singer has been
described as the “ ‘Father of the Animal Rights Movement’ for his book,
Animal Liberation,” because “Singer is a utilitarian and utilitarians argue
strongly against the use of rights terminology in philosophy.” Although
“Singer has acknowledged the issue in his writings,” he has “not dis-
avow[ed] the title because he sees the Animal Rights movement as a
political and not a philosophical entity.”3¢ This is somewhat troubling,
as Garner has noted, not only because it causes “confusion” within the
movement about the distinction between animal rights and animal wel-
fare, but because “the use of this rhetorical device by Singer arouses sus-
picion that he is an ideologue for animals rather than someone who sees
the claims of animals emerging from a more or less neutral and general
ethical theory.”37

There is considerable confusion about the relationship of Singer’s
theory to instrumentalism in that many commentators do not recognize
that Singer’s utilitarianism is instrumentalist. For example, Jasper and
Nelkin regard Singer’s theory as rejecting instrumentalism, although
they regard Singer (and Spira) as pragmatists, defined as those who
argue that animals deserve “moral consideration” but who “would
allow humans to use animals when the benefits deriving from their use
outweigh their suffering.”3® The problem here is that, according to
Jasper and Nelkin, what distinguishes the animal rights movement
from the animal welfare movement is the rejection of instrumentalism
and the acceptance that animals have “inherent value as ends in them-
selves,”3? a notion that Singer expressly rejects.

Singer and New Welfarism

Singer’s theory exhibits all five characteristics of new welfarism.
Singer’s theory, like classical welfarism, requires that we balance the
interests of those affected and regards as morally permissible the
exploitation of animals in certain circumstances. Nevertheless, Singer’s
theory does represent a theoretical challenge to the instrumentalism of
classical animal welfare in one important sense. Singer argues that the
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equal interests of humans and nonhumans ought to be accorded equal
consideration, and this principle of equality would surely prohibit
much animal exploitation as long as we all agreed with Singer in his
necessarily complicated and case-by-case assessment of the conse-
quences of actions. He would, for example, be opposed to most animal
experimentation and the use of animals for food where those animals
were not produced under free-range conditions, although, as I argued
above, the characterization of consequences is often more controversial
than Singer acknowledges. So, Singer shares with the new welfarists
their opposition to the traditional welfarist notion that animals are the
property of people and are properly viewed exclusively as means to
human ends.

But Singer’s analysis is very much like traditional welfarism in the
sense that traditional animal welfare requires that we balance human
interests against animal interests, although traditional welfare then
accords virtually no weight to the animal interests, while assigning—
through the attribution of rights—considerable weight to the human
interests at stake. Singer does not think that anyone (human or non-
human) has moral rights, but he still requires that animal interests and
human interests be weighed and that animal interests be treated more
seriously than required under classical welfarism. So, the difference
between Singer’s view and the traditional orthodox theory of welfare is,
in large part, a difference in the degree of seriousness assigned animal
interests. In light of the fact that humans characterize the competing
human/animal interests in the first place, and that it is humans who do
the balancing of these humanocentric interests, the acceptance of
Singer’s approach might do less good for animals than Singer supposes,
unless, as I mentioned above, all of those doing the balancing agree with
the answers that Singer himself would give to key questions, such as,
who has what interests? how are interests to be balanced? and what are
the consequences of competing courses of action? As I noted above, rea-
sonable and morally sincere minds can differ widely in responding to
these concerns. And as the range of possible responses widens, the
conservative interpretation of Singer’s theory and more progressive
notions of animal welfare meet.

An additional—and for present purposes more relevant—problem is
that Singer, unlike most of the new welfarists, does not endorse animal
rights even as a long-term goal of his theory. Rather, the principle of
equality is the long-term goal for Singer. It may, of course, be questioned
whether Singer can have even this as his long-term goal; after all, it is
possible to conceive of circumstances in which applying the principle of
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equality would not satisfy Singer’s theory of act-utilitarianism. The best
result for all affected may require that we ignore the principle of equal-
ity.%0 For example, if great suffering could be alleviated by capitulating
to certain racist or sexist demands that would generate less evil than the
good generated by non-capitulation, Singer would be committed to
abandoning the principle of utility. In any event, even if the principle of
equality is applied in all circumstances—either because they are consis-
tent with the principle of equality or because Singer simply ignores any
conflicts—that application does not assure that institutionalized animal
exploitation will be abolished. Indeed, as I noted above, Singer’s own
application of the principle of equality leads him to the conclusion that
experimentation with animals (or humans) may be permissible when the
consequences so indicate, and that the eating of free-range animals that
have been killed “painlessly” is morally justifiable. So, Singer’s theory
fits the model of new welfarism in the sense that Singer rejects the clas-
sical animal welfare view that animals are solely means to human ends.
He does not, however, embrace an abolitionist point of view that is
espoused by many of the new welfarists as a long-term goal.

Singer’s theory also fits the model of new welfarism in that Singer
argues that rights theories cannot provide any guidance for practical
and incremental implementation of the theory. For example, in dis-
cussing the nature of ethics, Singer derides rights theory as “an ideal
system which is all very noble in theory but no good in practice.”4!
Singer claims that deontological approaches to ethics (e.g., rights theo-
ries) have to “rescue” themselves from their inapplicability to moral
issues in the world through the introduction of “complexities,” such as
formulating detailed rules or establishing ranking structures for rules.
He argues that utilitarianism starts not with rules but with goals and
thus has greater normative specificity because actions are prescribed or
proscribed based on “the extent to which they further these goals.” Util-
itarianism, Singer argues, is “untouched by the complexities” required
to make deontological moral theories—including rights theory—
applicable in concrete moral situations.42

Putting aside for the moment the question whether utilitarianism is
really a theory “untouched by the complexities” that plague deonto-
logical theories, what is interesting is how Singer establishes differen-
tial presumptions that must be met by the positions he describes. Either
the deontological theory is presumed to be incapable of application
because it consists of rules that are too vague and that will conflict, or it
is presumed to contain numerous controversial and complicated moral
rules or similarly problematic rules about ranking moral rules. Utilitar-
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ianism, on the other hand, is presumed to be a theory that more cleanly
generates normative guidance without such complexities, since the
only relevant moral criterion is supposedly simple and more simply
applied: does the action foster the goal that is identified (happiness,
pleasure, preference satisfaction, whatever)? According to Singer, “[t]he
classical utilitarian regards an action as right if it produces as much or
more of an increase in the happiness of all affected by it than any alter-
native action, and wrong if it does not.”4

So, according to Singer, when we encounter a rights theory, we
should assume that it is either useless or that it provides normative
guidance only through the use of complex and controversial subrules,
sub-subrules, and so on. A utilitarian theory, on Singer’s view, portends
no similar traps. This view is, however, highly questionable in light of
the particular difficulties that have been identified with utilitarian
moral theory.

As a general matter, Singer’s theory, like all utilitarian theories (in-
cluding classical animal welfare), requires largely normative determi-
nations about the consequences of actions, about the characterization of
those consequences in terms of their status as a benefit (and to whom)
and as a detriment (and to whom), and about the degree or weight of
the particular benefit or detriment. Indeed, Singer’s argument for the
principle of equality really amounts to no more than a plea to recognize,
as a consequence of our actions, that animals suffer in ways that are
similar to our own and that this recognition carries certain moral im-
plications. Particular cases, however, will produce great uncertainty
and controversy regarding these combined empirical and normative
judgments. People who agree with Singer’s principle of equality may
nevertheless disagree based upon differing assessments of the conse-
quences of particular actions. As I discussed above, one may agree with
the principle of equality but may still determine that the economic con-
sequences of abolishing the meat industry, including the loss of jobs and
general economic upheaval in light of the importance of that industry,
outweigh the benefits to be gained by reducing the suffering of animals
used for food. “This is so because, as we saw, utilitarianism, as a conse-
quentialist theory, requires us to measure our actions in terms of a cost-
benefit analysis. Now it is far from clear that such an analysis would
rule out meat eating.”#

Singer would apply his utilitarian framework in a way that takes
animal interests more seriously than they have thus far been in practice,
but Singer’s reliance on aggregating consequences across individuals is
structurally similar to what is done in classical welfarist theory, which
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also requires an assessment of consequences. But surely any such
assessment—whether under Singer's view or that of classical wel-
farism—requires a prior normative evaluation of the moral importance
of animals as well as a determination about the comparable worth of
individuals. For example, Singer argues that “a rejection of speciesism
does not imply that all lives are of equal worth,” because, although a
being’s cognitive capacities (self-awareness, ability to plan ahead, and
so forth) are not relevant to the infliction of pain, “these capacities are
relevant to the question of taking life. . . . If we had to choose to save the
life of a normal human being or an intellectually disabled human being,
we would probably choose to save the life of a normal human being. . ..
Normally, this will mean that if we have to choose between the life of a
human being and the life of another animal we should choose to save
the life of the human.”#> These determinations are certainly controver-
sial and open to dispute even by those who agree in theory with Singer’s
principle of equality.

But what is most interesting about Singer’s argument—that because
of its inherent complexity Regan's rights-oriented approach is not
amenable to providing any practical guidance—is Singer’s failure to
appreciate that his own theory does not ensure that short-term efforts
to achieve his long-term goal of equality are in accord with the princi-
ple of act-utility. Even if one accepts Singer’s theory of equal consider-
ation for equal interests as the desired long-term goal, it is clear that in
1996 there is virtually no prospect that any significant portion of society
will accept that principle. In order for Singer to achieve this long-term
goal, he, like Regan, needs a prescription for day-to-day incremental
motion toward that long-term goal.

Singer is an act-utilitarian, and act-utilitarianism requires that moral
agents choose from the available options that which will maximize the
desired consequences for the largest number of those affected. This
would suggest that animal advocates who have the long-term goal of
equal consideration or rights choose means that also satisfy the princi-
ple of utility, that is, that animal advocates should choose the means
that maximize the desired consequences for the largest number. Singer
may reply that he cannot subject competing means to such analyses,
because, in a situation like the present, when animals are treated as the
property of humans, all available choices are speciesist.4 But that would
not stop Singer from asking which among competing choices most min-
imizes animal pain or suffering. For example, if animal advocates have
a choice of pursuing legislation that will eliminate all battery cages used
for egg production or legislation that will create animal care commit-
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tees, composed almost exclusively of vivisectors, to review and approve
experiments on animals, it would seem to be better, from Singer’s view-
point as an act-utilitarian, to pursue the former because, as long as the
chances of getting either law enacted are relatively equal, the egg bat-
tery ban will surely minimize suffering more than will a law that merely
ensures that vivisectors will review the projects of other vivisectors in
order to assure that the vivisection is “humane.”

But nowhere does Singer say that animal advocates, when con-
fronted with choosing which incremental measure to use on the road to
animal welfare, ought to choose the measure that most minimizes ani-
mal suffering or that decreases animal suffering with greater certainty
or that satisfies some criterion or criteria. Singer may believe that con-
ventional welfarist reform is necessary for achieving the long-term goal
of equal consideration, and that success of the venture does not hinge
on subjecting individual means to some principle of utility. Indeed,
Singer has stated that it is “inevitable” that animal advocates employ
varied means, including conventional welfarist means, to achieve the
long-term goal of equal consideration (or rights).#” And more recently,
Singer has stated that he is “prepared to support any legislation that
reduces the suffering of animals or enables them to meet their needs
more fully.”48 These comments suggest that Singer regards welfarist
reforms as a class to be necessary to achieve the long-term goal of equal
consideration for equal interests. But if so, Singer would no longer be an
act-utilitarian, because that sort of consequentialism requires that indi-
vidual acts or individual means to the long-term goal be assessed with
respect to the principle of utility. Instead, Singer would be a rule-utili-
tarian because he would be judging actions by their membership in a
class of acts that he thinks necessary to achieve the long-term goal. But
once Singer gives up any requirement that animal advocates pursue the
option that will most minimize suffering (or more certainly minimize
suffering given the problems with accurately predicting consequences)
and instead supports “any legislation that reduces” suffering, then his
position, as a practical matter, becomes indistinguishable from that of a
classical welfarist.

It is surely understandable that Singer, a utilitarian, is interested
first and foremost in reducing or minimizing suffering. But it is per-
plexing that he apparently sees no need to urge the adoption of an ana-
lytical framework that ensures that animal advocacy organizations will
pursue measures that, when compared to alternatives, reduce suffering
more. This is particularly odd in light of Singer’s argument that his book
Animal Liberation is one extended application of act-utilitarianism to
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specific instances of animal exploitation—something that Singer does in
the abstract but that he refuses to do in assessing efforts that are
intended by their new welfarist supporters to reduce pain and suffer-
ing. Consequently, Singer appears, through his support of reformist
approaches, ot to apply the principle of act-utility to particular efforts
to achieve the long-term goal of equality, but to endorse reformist mea-
sures as a general matter. This is, of course, not to say that Singer would
prefer less radical measures to more radical ones. It is, however, to say
that Singer’s philosophy, translated into the practical realities of daily
animal advocacy, has been interpreted correctly as a mandate to pursue
reformist measures with little or no thought to the relative merits of
competing reformist measures.

Moreover, Singer seems to share the new welfarists” assumption
that some sort of causal relationship pertains between incremental wel-
farist measures and the achievement of the principle of equality,
although he never argues explicitly for this view. For example, he states
that a boycott of factory-farmed meat may eventually lead to the elimi-
nation of meat products altogether.4? But it is difficult to understand
how this will occur. Singer has already argued that it is morally per-
missible to eat meat from free-range animals who have been killed pain-
lessly and whose deaths are followed by the births of other animals who
will have equally pleasant lives. It is, therefore, difficult to understand
how a boycott of factory-farmed meat will lead to anything more than
a free-range meat industry.

In addition, reformist measures, such as the elimination of particu-
larly cruel farming practices, actually reaffirm the underlying principles
that make animal exploitation possible in the first instance. Classical
animal welfare is based on instrumentalism, or the notion that animals
are means to human ends, and the only difference between these theo-
ries is the level of concern to be accorded to animal interests. But all
forms of animal welfare—even the most generous—assume that non-
humans are, for all intents and purposes, the slaves of humans. It is,
therefore, somewhat mystifying that Singer thinks continued endorse-
ment of reformist measures, even strong reformist measures, can do
anything more than reinforce the status of animals as chattels or slaves
of human property owners. In any event, Singer has failed to address
this issue and seems content to have animal advocates pursue reformist
measures as long as these measures are reasonably thought to reduce
suffering, even if other, arguably equally achievable measures, would
reduce suffering even more. Unlike at least some of the new welfarists,
Singer does not label these reformist measures as animal “rights” mea-
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sures, except that he uses “rights” rhetorically to describe any measure
he thinks will reduce animal suffering.

Finally, Singer, like the new welfarists, sees no inconsistency in
endorsing reformist measures rather than abolitionist ones, because he
does not believe that animals have rights. Therefore, he sees no problem
in sacrificing the rights of animals today in the hope that animals tomor-
row will have rights. Singer’s stated views confirm both that he
endorses a view similar to new welfarism and that he fails to apply his
own theory to the practice of animal advocacy. At the 1990 march in
Washington, Singer stated that the animal movement needed to be
“flexible” and that this flexibility would require “different groups, some
pursuing short-term goals to stop at least some of the suffering now,
and others dedicated to educating people for the long-term goal of ani-
mal liberation.” Singer, like Garner or Jasper and Nelkin, seems to think
that there is no problem in having short-term methods that are very dif-
ferent from long-term goals, and that no argument is needed for this
position. In light of Singer’s theory that the morally right action requires
us to do that which will maximize the preference satisfaction of all
affected—human and nonhuman—it is difficult to understand Singer’s
prescription. For example, certain groups may propose short-term goals
that supposedly stop suffering but do not do so as well or as extensively
as other methods. May we not criticize ineffectual or less effective
strategies as not satisfying Singer’s principle of act-utility? Apparently
not, for Singer states that “we must co-operate with groups that follow
different strategies from our own, and use different methods. We must
avoid wasting our energies attacking each other. We must focus on the
real enemies, the exploiters of animals.”>?

Regrettably, when animal “rights” advocates are pursuing welfarist
short-term goals, it is sometimes difficult to tell exactly who the animal
“exploiters” are. Singer “sees the movement as a political and not as a
philosophical entity.” But a political “entity” needs some sort of ideol-
ogy or philosophy. Singer is certainly not denying this. He has a phi-
losophy that animates his political action, and that philosophy is a form
of welfarism. He argues that the animal movement ought to seek to
minimize animal suffering, although he offers absolutely no guidance
in determining what, as an empirical matter, will reduce suffering to
any significant degree or, given that Singer is a utilitarian, which of the
available suffering-minimizing choices will reduce suffering the most.
Instead, he urges only that we try to minimize suffering, and he cau-
tions that we ought not to criticize efforts that have as their declared
purpose the reduction of suffering. Singer admits that his theory is not
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a rights theory, but for “political” reasons he calls it a rights theory
nonetheless.
But then, some might argue that such is the nature of politics.

Confusion About Practice

In Chapter One, I noted that modern animal advocates are more
confrontational than their predecessors and that the character of
activism on behalf of animals changed dramatically in the late 1970s and
through the 1980s. Although this activism seemed qualitatively differ-
ent from its welfarist predecessor, upon closer examination it is clear
that from the outset the modern animal rights movement has never
really embraced the rejection of instrumentalism that is supposed to
characterize the movement. Instead, these advocates have seen animal
rights as a long-term goal to be reached by the same type of welfarist
reform that has characterized past efforts.

For example, Henry Spira’s early efforts represented an aggressive,
abolitionist approach, but Spira very early on adopted what Jasper and
Nelkin call the “pragmatic” view, which they connect with Singer’s
philosophy and Spira’s activism.>! Spira concluded that his abolitionist
efforts up until 1979, although highly successful, were “largely symbolic,
involving maybe a few thousand animals.”>? He became willing to re-
form institutionalized cruelty. Spira adopted a more welfarist approach
in undertaking a more ambitious project—the use of animals in cosmet-
ics and product testing. He targeted the Draize test, which is intended to
ascertain the irritancy of a substance and involves applying the sub-
stance to be tested to the unanesthetized eyes or genitalia of animals,
usually rabbits. Spira chose the Draize test as a target in part because
even experimenters generally in favor of animal use were critical of the
test and believed that alternatives to it were feasible, and because the
purpose of the test—to produce additional cosmetics and consumer
products—was clearly trivial. After researching the issue, Spira ap-
proached Revlon and requested that it fund research into alternatives to
the Draize test. Revlon politely did nothing, and Spira organized a
coalition of over four hundred organizations, including traditional wel-
farist groups such as the Humane Society of the United States (HSUS)
and the American Society for the Prevention of Cruelty to Animals
(ASPCA), as well as antivivisection organizations, to end the tests.5? In
May 1980, Spira’s coalition organized a demonstration outside Revlon’s
New York office, and in the fall of 1980, the coalition organized dem-
onstrations against Revlon in Britain, Canada, and Australia. By De-
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cember 1980, Revlon capitulated to the Spira coalition and provided a
$750,000 grant to Rockefeller University for the purpose of developing
alternatives. According to Spira, the Revlon campaign “transformed the
search for alternatives from some kind of flaky antivivisectionist issue to
something that received large-scale support from a multi-billion dollar
corporation and was linked with one of the most respected medical insti-
tutions in the country.”>4 Spira then approached other companies willing
to cooperate with his coalition. For example, Avon Products, Inc., con-
tributed funds to establish a center for alternatives research at Johns Hop-
kins University.

Spira then directed his coalition toward another testing target—the
LD50 test. This test, which is intended to determine the acute toxicity
of substances, involves force-feeding animals—usually rabbits, dogs,
rats, or mice—the substance to be tested, until the lethal dose (hence
“LD”) for 50 percent of the animals is ascertained. Spira chose this tar-
get in part because at least some segments of the chemical, drug,
and cosmetics industries had already indicated dissatisfaction with
the test, which is expensive and involves inherently inexact extrapola-
tions in order to assess chronic effects on human beings. This time
Spira’s aim was not to get industry to fund alternatives studies at uni-
versities; he believed that “the real expertise for reduction and replace-
ment might reside in the corporations themselves.”> Spira approached
Procter & Gamble, Inc., and indicated that he wanted the company to
develop a model internal program to reduce the numbers of animals
used in toxicity testing, to find alternatives for those tests, and to pub-
licize the results of their efforts, thereby persuading other companies
to follow. Procter & Gamble agreed, and by 1984, according to Spira, it
had reduced its own animal use, and other companies had followed
as well.5

It is important to understand how Spira’s efforts with respect to
product testing differed from his earlier efforts to stop the experiments
at the Museum of Natural History or his efforts to secure the repeal of
the pound seizure law in New York. In the latter, Spira sought to abol-
ish the objectionable practice altogether; in the former, he pursued the
admittedly reformist, welfarist strategy of refinement, reduction, and
replacement. This did not mean that Spira had changed his philosophy;
indeed, Spira remained committed throughout to the long-term aboli-
tion of animal exploitation, but he became willing to use animal welfare
to achieve animal rights.

Spira employed the long-term-rights / short-term-welfare approach
in other contexts as well. Later in the 1980s, Spira, who had combined
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his various coalitions into Animal Rights International (ARI), turned his
attention to farm animals and charged chicken producer Frank Perdue
with abusing his chickens and misrepresenting the conditions in which
they were raised and slaughtered. Specifically, Spira pointed to over-
crowded conditions that caused cannibalism, disease, and stress in the
chickens, as well as the debeaking of chicks with a hot knife. Although
Spira recognized that “animal rights and eating animals don’t mesh,”>’
he sought to “reduce pain and suffering” by instituting certain reforms
in the meat industry. It was clear, however, that Spira had not changed
his long-term goal of eliminating all animal exploitation. Spira remained
steadfastly committed to the long-term abolition—and not merely
reform—of the institutionalized exploitation of animals for food and
clothing and in experiments. In the face of criticism that he had “sold
out” on the issue of vegetarianism, Spira replied, “My dream is that peo-
ple will come to view eating an animal as cannibalism.”38

Despite Spira’s long-term commitment to abolition, his short-term
welfarist strategy was criticized by animal advocates who believed that
it was inappropriate to pursue what was essentially a welfarist strategy.
Spira’s biggest critic has been PETA, which claimed to seek the imme-
diate abolition of all animal testing. PETA claimed that Spira’s strategy
of gradual reduction of testing was inadequate and conflicted with the
animal rights position. PETA formed its own Compassion Campaign,
which eclipsed Spira’s efforts so much that most people who have
become active in the animal movement since 1988 do not even know
who Spira is, and they do not realize that he, rather than PETA, pio-
neered efforts against animal testing. PETA called for a boycott of com-
panies that still tested on animals. In addition, PETA used undercover
investigations, direct action, and shareholder initiatives against compa-
nies that did animal tests. According to PETA, the amounts allocated by
various companies for alternatives testing was inadequate; the reduc-
tion in numbers claimed by Spira was overestimated; and certain com-
panies with which Spira was working, most notably Procter & Gamble,
had actually increased the numbers of animals used in testing. Moreover,
PETA opposed Spira’s efforts to get Perdue to make poultry raising and
slaughtering more “humane.” A 1989 New York Times article stated that
although Spira’s long-term goals are “[n]ot . . . less revolutionary than
those of the most radical animal-rights advocates . . . [Spira] has shown
no qualms about infuriating many animal-rights groups by praising
companies that continue to test products on animals as long as he
believes they are working to develop alternatives.”® In particular,
PETA’s Newkirk stated that “[Spira] is hobnobbing in the halls with our
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enemy. Six or seven years ago, we had a lot in common. Everything he
did then was putting gravel down for other people to pave roads, which
is crucial. But I think Henry was deceived by the industry response.
[He] was unable to cut himself loose from the mire of becoming an
industry mediator.”%® According to Peter Singer, Spira’s efforts had
meant that “millions of animals . . . escaped acute pain and suffering
because of the work already done on alternatives.”6! Newkirk was
unimpressed: “The search for alternatives is a quite transparent ploy to
maintain the status quo.”2

PETA, however, despite its flair for attention-grabbing media events
and its generally confrontational tactics, was and is no more (though no
less) radical on a substantive basis than Spira, and has always accepted
the view that although the long-term strategy is abolition, the short term
may require reformist compromise. Both Spira and PETA espouse a
radical rights ideology, but seek to effect change within the system. This
inevitably requires the acceptance of reformist measures, which are
then seen by these “radicals” as necessary stepping stones to the aboli-
tion of exploitation. So, although PETA and Spira have long-term goals
that Jasper and Nelkin label “fundamentalist,” they both adopt tactics
that are “pragmatic.”

The criminal prosecution of Taub was undoubtedly important, but
the case itself had nothing to do with animal rights per se. Taub was
prosecuted for violating the Maryland anticruelty law, and nothing
more. As others have observed, Taub was not prosecuted for crippling
monkeys; he was charged with failing to provide proper veterinary care
to the animals. The anticruelty case “centered solely on his treatment
and care of his monkeys rather than on the merits of his research.”% In
short, the case had nothing to do with what Taub was doing, but every-
thing to do with how he was doing it. The Taub case involved a prose-
cution for a misdemeanor under an anticruelty statute. The case did not
and could not make new law. Admittedly, most prosecutors would have
deferred to Taub’s “scientific expertise” and would not have prosecuted
him even for the husbandry violations with which he was charged. The
fact of the prosecution was, therefore, highly unusual in and of itself but
not in and of itself enough to effect any systemic change. PETA por-
trayed the prosecution as the beginning of a movement challenge to
vivisection, a movement that would use anticruelty law to challenge vivi-
section as a practice; but that portrayal fails to mention that the prose-
cution never challenged Taub's right to perform that type of experiment
and maintained only that Taub could not inflict pain and suffering that
went beyond what was necessary to exploit the animals in the way that
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Taub had chosen. The prosecutor did not maintain that it violated the
law per se to perform somatosensory deafferentation experiments with
live animals or even just with macaques, which would have been a
rather shattering development from a legal point of view.

Rather, the authorities were concerned with how Taub was per-
forming the experiments and whether he was providing the required
level of care. And this level of care, which limited how the prosecution
could interpret “cruelty,” was the minimum needed to ensure that the
animals were good research subjects. In a sense, the authorities were
prosecuting Taub for being “careless” or “wasteful” of his animal prop-
erty. Had Taub done the exact same experiments in the exact same way,
except that he provided adequate and minimal veterinary care and a
sanitary environment, the Taub case would never have gotten past the
desk of the local police sergeant for one simple but important reason:
the experiments, however horrible, were not illegal. What was illegal
was that Taub’s lab was untidy and he was not providing adequate vet-
erinary care to the animals. But there was nothing illegal about crip-
pling the monkeys or applying “negative stimuli,” such as a flame from
a cigarette lighter, to unanesthetized animals. There was no question in
the Taub case of what “humane” treatment meant as an abstract matter;
the issue was not whether Taub was inflicting unspeakable pain and
distress on these animals in the course of deafferentation experiments.
The only question was whether Taub was doing anything to them that
was not justified by the experiments themselves, anything that went
beyond the use, including deafferentation, legitimated by the experi-
ments’ protocol. Apart from the clandestine infiltration that produced
the prosecution, and the admittedly unusual decision by the state of
Maryland to prosecute a research scientist, the Taub case was an ordi-
nary anticruelty case, all of which assume that animals are our property
and that they may be exploited as long as we do not impose wholly gra-
tuitous, socially useless suffering or pain on them. The question was
only whether Taub’s treatment of the animals fell below the level
required to get reliable data from research animals. In light of the status
of the animals as property, that low level of treatment is the only con-
duct that anticruelty statutes can address.

This is not to deny that PETA used the Taub case effectively to press
its long-term goal of abolishing, rather than regulating, animal experi-
mentation.®* But it was clear that although PETA endorsed the long-
term goal of abolition, it also acknowledged that short-term welfarist re-
form could, in Newkirk’s words, act as a “springboard into animal
rights.” Nothing about the short-term Taub campaign as a political mat-
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ter distinguished it from the concerns of the more traditional welfarists.
In other words, animal advocates did not use the Taub matter to press
for any legislative demands that transcended the precise type of de-
mands that were then being made by welfarists before the Taub matter
arose. Animal advocates did not use Taub to make legislative demands
that would involve the abolition of certain types of experiments, such as
the ones Taub was conducting. Rather, PETA and other animal advo-
cates used the case to focus attention on the abuse of animals used in re-
search—an issue that had been highlighted in the 1970s by welfarist
groups such as AWI—and to argue for reform of the oversight system.
For example, at the hearings on the Taub case, Pacheco indicated that
PETA had three short-term goals: (1) providing more information to the
public about the use of animals in experiments; (2) eliminating statutory
exemptions from anticruelty laws for research scientists using animals;
and (3) reforming the system of oversight of animal experimentation
through elimination of the peer review system as the primary means of
criticizing the use of animals in science. Pacheco made it clear that al-
though he was “opposed to live-animal experimentation,” he strongly
supported “any measures that will help alleviate or eliminate suffer-
ing.”%5 He then stated that he supported moderate legislation that was
pending before the committee. Blum notes that “Pacheco didn’t bother
to find out if Taub, if pressed, would have improved conditions. . .. [H]e
thought whistleblowing might have a more dramatic effect.” Pacheco
stated, “I was trying to clean up the whole system. If I'd gone to [Taub],
at best I might have cleaned up one lab and gotten myself fired.”% This
statement makes clear that PETA regarded the Taub case as an oppor-
tunity to make changes in the mechanism that regulated animal experi-
mentation, and not as a forum for aggressively urging its immediate
abolition or the abolition of any aspects of the practice of vivisection.
PETA’s long-term goal (abolition) differed significantly from AWT's
long-term goal (the creation of an effective system to regulate animal
experimentation), but they shared the short-term goal of reforming the
system. Indeed, nothing about PETA’s political use of the Taub mate-
rial for short-term reform precluded avowed animal welfarists’ condemn-
ing what occurred with the Silver Spring monkeys or criticizing the
federal oversight of grant recipients like Taub. In testimony before Con-
gress, groups that supported animal use joined with PETA in criticizing
Taub. For example, AWTI'’s Christine Stevens was highly critical of the
federal oversight mechanism that had failed to monitor the animal use
in Taub’s laboratory.s” The Fund for Animals also testified, and its rep-
resentative made clear that although the Fund was “not opposed to all
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animal research,” there were “problems that USDA has in their inspec-
tion system. "8

Most striking, however, was the support offered to PETA by HSUS,
arguably the most conservative bastion of animal welfare. The HSUS
representative, Michael W. Fox, one of the veterinary experts Pacheco
had taken through Taub'’s lab, not only criticized Taub’s treatment of his
monkeys in the congressional hearings, he also provided one of the affi-
davits that was used to obtain the warrant to raid Taub’s lab in the first
place. Nevertheless, HSUS was not then, is not now, and never has been
opposed to all use of animals in experiments. At the same congressional
hearings at which Fox showed slides of the Silver Spring monkeys and
criticized both Taub and the federal regulators responsible for oversight
of animal use, he spoke in favor of legislation, then pending before Con-
gress, that instituted animal care committees and required pain relief
during experimentation unless withholding relief was scientifically
“necessary,” and urged its adoption because it would not jeopardize
“legitimate and necessary animal research” and would “strike an
acceptable balance between the needs of scientific research and the con-
cerns of the mainstream animal welfare movement.”®’ Fox argued on
the basis not only of ethical concerns but of a “scientific imperative
because animals that are not optimally cared for will jeopardize scien-
tific progress.”’0 Andrew Rowan, another moderate animal welfarist,
also decried Taub’s treatment of his animals.

Indeed, the Taub case indicated clearly that from the outset of the
modern animal protection movement in the United States even “radi-
cal” groups have sought what political theorists call “insider” status;
that is, animal advocates have sought to influence the legal and politi-
cal processes as participants within established political and legal insti-
tutions. As Robert Garner has correctly pointed out, however, insider
status is “largely dependent upon a group being perceived by govern-
ment as moderate and respectable.””! Garner claims correctly that most
animal organizations, with the exception of clandestine groups like the
Animal Liberation Front, want and seek the insider status that Garner
argues persuasively can only be had by those willing to compromise or
forgo the radical message of animal rights.”2

The essentially conservative nature of the Taub case has not gone
unnoticed by at least some commentators. For example, in The Monkey
Wars, science writer Deborah Blum observes that “[f]or all its impact.. . .
it's important to keep Silver Spring in context. It was a turning point,
beyond a doubt, but it was hardly the birth of animal welfare move-
ments in this county.””®> As Blum points out, “Pacheco’s techniques at
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Silver Spring had been tried earlier,” and “PETA was not the first group
of activists to gain information by masquerade.”’* She argues that
“PETA had really only accelerated things”7® and that conservative wel-
farists such as Stevens and Shirley McGreal of the International Primate
Protection League had long been concerned about animal abuse in lab-
oratories. McGreal had even agreed to join as the lead plaintiff in
PETA's subsequent effort to get custody of the Silver Spring monkeys
after Taub’s conviction was reversed.

If there is an enduring legacy of the Taub case, it is not the awaken-
ing of the United States or the world to the horrors of vivisection as a
general matter; it is, instead, the 1985 amendments to the federal Ani-
mal Welfare Act. During the 1981 hearings, Congress had before it sev-
eral bills, one of which sought to create animal care committees to
monitor animal experiments as well as to ensure that animals used in
experiments receive adequate anesthesia or analgesia unless scientific
“necessity” dictates otherwise. This legislation was supported by all of
the welfarist organizations that condemned Taub—and it was sup-
ported by PETA as well. The bill was modified, but its essential provi-
sions remained intact, and it was passed in 1985 as an amendment to the
federal Animal Welfare Act. As I discuss later, the Animal Welfare Act
is a law that does not give any rights to animals, that is not enforced,
and that is used primarily by the biomedical establishment as a public
relations device to assure an otherwise uniformed public that the use of
animals in American laboratories is carefully monitored.

Interestingly, Rowan argues that “[t]he distinction between Spira on
one hand and Ingrid Newkirk of PETA on the other is not a matter of
basic philosophy—both espouse a strong animal ‘rights’ position that
holds that animals should not be used as tools for scientific investiga-
tion, meat production or pleasure.” Rather, Spira and Newkirk simply
“use different tactics when seeking to persuade society to move toward
their world view.” Spira tries to negotiate with animal exploiters and,
when unsuccessful, may use tactics such as product boycotts. When he
succeeds, Spira allows the exploiter to present the animal welfare ini-
tiative in the best possible light and not as a concession to Spira. “As a
result,” Rowan tells us, “Spira has built a reputation as an opponent
whose word can be trusted.”7®

PETA's tactics, on the other hand, are different, according to Rowan.
Unlike Spira, who tries to negotiate and is cautious not to be confronta-
tional, PETA uses confrontational rhetoric and portrays the exploiter as
“morally suspect or as downright immoral.” And PETA “acts as
spokespersons for the relatively small number of animal activists who
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engage in acts of vandalism, property destruction and theft of incrimi-
nating materials.” But these are, Rowan contends, matters of “political
tactics” and not matters of “basic philosophy.” And this leads Rowan to
conclude that the distinction between animal rights and animal welfare
is “neither accurate nor valid.””

Rowan is correct to observe that Spira and Newkirk are agreed on
“basic philosophy” concerning the rights/welfare question. PETA
maintains that abolition is the ultimate goal but that animal welfare
reforms are “sometimes necessary” and are a “step in the right general
direction.” Similarly, Spira claims that though reform “is basically
about strategies, [abolition] is the ultimate goal.” According to Spira,
“the two aren’t mutually contradictory.” Spira notes that in social
movements progress is made incrementally, through continual reform.
“If you push for all or nothing, what you get is nothing.”7® And not only
do Spira and Newkirk agree on “basic philosophy,” they have also rep-
resented as much in explicitly endorsing the notion that welfarist
reform is, on a moral level, acceptable and is, on a practical level, the only
way of achieving the ultimate long-term goal of animal rights.

Finally, as I mentioned in Chapter One, commentators have agreed
that two practical aspects of the modern animal movement differen-
tiate it from its welfarist predecessors. The first aspect was the involve-
ment in the movement of clandestine organizations such as the ALF,
which some commentators have pointed to as expressing the position
that “animals have inherent, inviolable rights.””® The most notable of
ALF actions involved the removal of videotapes from the University
of Pennsylvania head-injury laboratory. Despite the “radical” action
used to procure the tapes, the campaign that followed had a very re-
formist tone. Again, animal advocates did not for the most part use the
purloined tapes to mount a campaign against vivisection per se (al-
though some advocates undoubtedly held and promoted that view);
rather, they focused attention on violations of federal laws and reg-
ulations (for the most part technicalities) and attacked the scientific
methodology as flawed. Just as in the Taub case, supposedly “radical”
groups like PETA joined forces with avowedly conservative groups
such as HSUS and AWI. For example, AWI's Stevens criticized the
laboratory for its filthy conditions and violations of the federal Animal
Welfare Act and NIH regulations. Stevens supported PETA’s efforts to
close the laboratory, and even supported PETA’s request to NIH that
it include a neutral third party to view the videotapes that had been
removed from the Penn laboratory. But Stevens cautioned that the ALF
“seeks to discredit all animal experimentation. I want to emphasize this
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point to distinguish the ALF philosophy from that of groups . . . which
seek reform, not abolition.”8? Again, PETA and other more progressive
advocates argued that though their long-term goal was the abolition of
all or most experimentation, the problems with the particular experi-
ments at Penn involved violations of federal and state animal welfare
laws and regulations, poorly conducted science, and a waste of tax-
payer funds. All of these concerns pointed in the direction of “moder-
ate and respectable” short-term changes in federal oversight, but not
toward any fundamental changes concerning the acceptability of the
practices involved.8!

The other aspect of the modern animal movement that supposedly
differentiates it from its welfarist predecessor is the rejection of the cor-
porate animal charity in favor of grassroots organization. The commen-
tators are correct to connect radicalism on an ideological level with
grassroots organization, but they fail to note that the grassroots
approach was short-lived. The animal advocates of the late 1970s and
early 1980s had little use for the centralized approach, but the character
of the American movement changed dramatically in the second half of
the 1980s, when the animal rights movement became more centrally
focused on a handful of national organizations. This change was facili-
tated by PETA, which began as a grassroots group but soon relinquished
control to PETA “headquarters,” with all policies and campaigns deter-
mined by Newkirk and Pacheco. As Lawrence Finsen and Susan Finsen
have noted, PETA initially “sponsored chapters around the country, and
many were highly visible in their regions.”®? Indeed, PETA chapters
were often involved in action that was every bit as visible and contro-
versial as that supported by Newkirk and Pacheco.®3 But by the mid-
1980s, “PETA decided to close its chapters.” Finsen and Finsen note in
connection with PETA’s decision to close its chapters in favor of top-
down, more centralized organization that “[o]f particular concern to
PETA's leadership was the problem of control of what the organization
does when offices are scattered throughout the country, staffed mainly
by volunteers who are not answerable in the end to an employer.”3¢ Of
course, that is precisely what grassroots organization is—there is little or
no elite hierarchy.

In an interview with Finsen and Finsen, Pacheco stated that the
chapters were closed because grassroots activists often fail to under-
stand that “[t]he world is run on politics, decisions are financial. That's
the world that needs to be addressed. We're in the business, figuratively
speaking, of selling compassion.” On Pacheco’s view, ideology is unim-
portant; it is not necessary that people adopt the philosophy of animal
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rights: “they just have to care.”% The problem is that no one—including
those who use animals in experiments and those who exploit them in
other ways—would deny caring about animals or that it is a moral
imperative to treat them humanely. This notion of the movement as a
“business” is reflected in the increased commercialization of the move-
ment; for example, PETA’s monthly magazine featured Alex Pacheco
modeling nonanimal clothing accessories designed for everything from
“Monday morning ‘power’ ” meetings to Saturday night “nightclub”
outings. There is never mention of any philosophical ideas or ideologies,
let alone discussion. There is no serious discussion of grassroots cam-
paigns or advice on how local activists can really effect meaningful, insti-
tutional reforms. Instead, activists are encouraged, for example, to throw
fund-raising parties for PETA: “Hey! Fundraising can be a blast,” says
the article.%6

In any event, PETA’s closure of its chapters was significant not only
because it ended several dynamic groups that had made significant
contributions to educational and other efforts in their local areas, but
because it allowed the large national welfare groups ostensibly to
embrace animal rights rhetoric without making any significant changes
in the essentially welfarist orientation of the organizations. By 1988,
approximately two-thirds of the money collected for animal causes
went to national groups; in 1995, that figure had risen to “roughly three
quarters.”®” And Animal Rights Mobilization, which acts as a clearing
house for grassroots groups, reports that, since 1993, 25 percent of the
365 “action alerts” it sends out to grassroots groups have been returned
and that groups are being “squeezed out financially” by large, national
groups.® The New Jersey Animal Rights Alliance (NJARA), which
began life as PETA’s New Jersey chapter but was then closed by PETA,
reports that approximately $400,000 in animal dollars is contributed by
New Jersey residents to national organizations that not only do little to
assist the grassroots but in some cases actively frustrate NJARA’s cam-
paigns in New Jersey.#? As Finsen and Finsen have noted, the vision of
the movement oriented toward the grassroots “seems somewhat con-
trary to the vision of PETA, which has become more centralized, more
‘businesslike’ over the years.”?® Although PETA closed its local grass-
roots chapters, it has, in more recent years, engaged in an international
expansion, and now has corporate offices in Canada, Great Britain,
Italy, the Netherlands, and Germany. The leaders of the large, national
organizations meet annually at an event called the Summit for the Ani-
mals, but this event has been particularly noteworthy for not produc-
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ing agreement on any sort of political agenda, and many grassroots ani-
mal advocates do not acknowledge any summit authority to set move-
ment policy.

This is not to say that PETA and other national organizations do not
cooperate with local organizations. Indeed, a number of national
groups have one or more “outreach” people whose primary job is to
interact with local groups. Almost all of the large animal advocacy
organizations provide some sort of financial support to local activist
efforts, as well as literature and professional expertise, though this sup-
port is usually nominal at best. Worse, whatever support or cooperation
is lent often comes with a price: the appropriation by the national orga-
nization of any case on which the local group may be working. For
example, in one case in which I was involved, a local organization
defined a campaign and did all of the preparatory work without any
help from the national organizations. When the local group approached
a national group for help in publicizing the matter, the latter obliged,
holding a press conference at which the national group made no men-
tion of the local group. Sometimes, the corporate imperatives of
national groups have a negative impact on local efforts. For example, in
another case, a local group collected over thirty thousand signatures to
hold a referendum on a deer hunt. They needed several thousand
names more, and they asked a national animal advocacy organization
for the names of its members in that particular area. The national group
refused, claiming that it was doing a fund-raising appeal in that area
and for that reason could not release member names.

Perhaps most revealing of the change in character of the movement,
from the standpoint of the connection Garner draws between radical-
ism and grassroots organization, is the negative attitude that national
groups now openly display toward grassroots activism. Until recently,
it was considered politic on the part of national leaders to nod favorably
in the direction of grassroots efforts, and it has been rare to find national
leaders explicitly attacking the concept of grassroots activism per se.
This changed in 1995, when Don Barnes of the National Anti-Vivisec-
tion Society (NAVS) argued in an essay'in the Animals’ Agenda that it
was “foolish and divisive” to counsel animal advocates to give financial
support to local efforts instead of national groups.®! He published a sim-
ilar essay in the NAVS Bulletin. Barnes condemned as “grassroots elit-
ism” the criticism of national groups by local activists. Barnes’s solution
was that everyone should join a national organization. He stated that
“[i]f you agree with the philosophy, tactics, and strategies of a national
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group, join it and support it. If you do not agree with the philosophy,
tactics, and strategies of a national group, join anyway and work to
make changes within the organization.”? This is, of course, a prescrip-
tion for the death of grassroots activism, and Barnes’s essay provides
further support for the notion that at least some movement leaders have
profoundly reactionary views about ideology and the relationship
between theory and practice.

Finally, all of the commentators have argued that the rejection of
instrumentalism represented by the animal rights position is histori-
cally and ideologically related to other progressive social movements
that have rejected the instrumental treatment of other humans, namely,
people of color and women.?® Unfortunately, the animal rights move-
ment has for the most part never, as a matter of theory or practice,
acknowledged the relationship between the animal rights movement
and other progressive social causes. This is in part because the champi-
ons of welfarist reform, who are embraced by the rights advocates as
well, have tended to be political conservatives. For example, the undis-
puted champion of American animal welfare is Kansas senator Robert
Dole, who has either sponsored or played a major role in virtually every
piece of welfarist reform initiated since the 1960s.%4

Moreover, in recent years, the promotion of animal causes has
increasingly relied on sexist and racist imagery. For example, the fur
campaign has from the outset been tainted by sexism. The trapping or
ranching of animals for fur is certainly barbaric and immoral, but fur is
no more or less morally obnoxious than leather or wool. The primary
difference is that furs are worn by women, and wool and leather,
although also worn by women, are worn by virtually all men. Fur
became an early target of the animal rights movement, and from the
outset the imagery was, not unexpectedly, sexist. An early poster shows
a pair of women'’s legs (no torso, no head, just legs) clothed in black
stockings and spiked high heels. The woman is dragging a fur coat,
which is trailing blood. The caption reads, “It takes up to 40 dumb ani-
mals to make a fur coat. But only one to wear it.” And in the nineties,
PETA has promoted its “I'd rather go naked than wear fur” ads, fea-
turing billboards with naked models, as well as demonstrations in
which women appear naked.? In one particularly notable example, a
PETA staff person “stripped” on Howard Stern’s radio station in order
to make her point about fur, and Stern described each phase of the event
in considerable detail. Unfortunately, some animal advocates have
harassed women wearing furs. The fur industry is certainly indefensi-
ble according to any moral standard (other than an extreme form of eth-
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ical egoism), but using sexist imagery or assaults on women to make
that point is extremely problematic not only because it is violent but
because men wearing their expensive wool suits need not worry about
animal rights advocates harassing them.

And these are not the only aspects of sexism in the movement. In 1994,
Patty Davis, daughter of former president Ronald Reagan, appeared
naked in a Playboy spread and donated half of her $100,000 fee to PETA,
which cohosted a party in New York City with Playboy. PETA issued a
press release announcing that Davis “turns her other cheek in an eye-
opening spread” and that “revealed in Playboy alongside her body is
Davis’ animal rights activism.” This “activism” is then described: the con-
tribution of half her fee for the Playboy pictorial to PETA, “her favorite
charity,” and her vegetarian diet, to which she attributes her “well-toned
physique.” The release also states that Davis was photographed naked
with one of the dogs who live with Playboy publisher Hugh Hefner, and
that the photo would be used in a PETA antifur campaign.

In August 1995, PETA announced a new campaign to encourage
organ donation and to discourage the use of nonhumans in xenografts,
or cross-species transplants.’¢ Instead of joining efforts with an organ
donation program, PETA chose to join again with Playboy and adopted
a campaign featuring Hefner’s spouse, Kimberley, a Playboy model, with
a slogan reading, “Some People Need You Inside Them.” Newspaper
reports of the campaign state that although the campaign is not subtle,
“PETA makes no apologies. Boasts spokesman Dan Matthews: ‘Just
because we are softhearted doesn’t mean we can’t be soft-core.” "% Many
in the movement defend these antics, claiming that “if it helps animals,
it’s acceptable.” This is, of course, the essence of instrumental thinking
and is no different from (or better than) the claim that animal exploita-
tion can be morally justified by claiming that “if it helps (or amuses or
enriches) humans, it’s acceptable.” Two news reports of the PETA organ
donation campaign asked, “Marketers use sex to sell cars, liquor—why
not organ donation?” And on the level of a rejection of instrumentalism,
this is precisely the problem: PETA is seen as a “marketer” that “sells”
animal rights and does so using the very same oppressive and exploita-
tive images and slogans that are used in the society at large. Indeed,
PETA’s Alex Pacheco has stated that “the only way to get through to
America is to do it the same way the politicians and business people do
it . . . by being politically savvy and business savvy, using all the mod-
ern techniques of selling a concept and selling a philosophy.” According
to Pacheco, animal rights advocates are “in the business, figuratively
speaking, of selling compassion.”®® The merits of the matter are, for
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present purposes, beside the point, which is only that these campaigns,
and the philosophy that the animal movement should use “soft-core”
sexism to “sell” the concept of compassion, are a far cry from a rejection
of instrumentalism and an embrace of the rights of women and other dis-
empowered groups, tactics that are supposed to distinguish the animal
rights movement from its animal welfare predecessors.

There has thus far been little criticism of such sexism on the part of
the national organizations, in part because any criticism is usually met
with a response that the critic is “disloyal” or is not acting with “the best
interests” of animals in mind. An exception is Feminists for Animal
Rights (FAR), which did condemn the ads in their newsletter. Newkirk
was removed from the FAR board of advisers.®

Other disempowered groups have also been made the object of
exploitation in the supposed hope of reducing animal exploitation. For
example, in 1994, Animals” Agenda, which states as its mission “inform-
ing people about animal rights and cruelty-free living,” featured a story
about how violence to children and other humans is connected with
violence against animals.’® The cover of the issue had a face that was
half that of an African-American child and half that of a cat. The cover
evoked criticism from African-Americans, and there was even a demon-
stration organized by African-Americans against the use of the ad on
billboards in the Washington, D.C., area.!®® According to Shelton
Walden, an African-American radio announcer in New York City who
criticized the Agenda cover on the air, “The face, which was half human
and half cat, not only tended to reinforce the idea that African-Ameri-
cans are closer to being animals, but, more important, it reinforced the
notion that it is African-Americans who are abusing both their children
and their animals. It was simply insensitive and unnecessary. And it
demonstrated that lurking right below the surface are some pretty tra-
ditional and reactionary attitudes.”102

Conclusion

The origins of new welfarism may be found at both the level of the-
ory and that of practice. On the theoretical level, the animal “rights”
movement has been dominated by Peter Singer’s theory, which explic-
itly denies that animals have rights. Singer’s theory resonates with all of
the key features of new welfarism. On the practical level, the seeds of
new welfarism were present in the American movement from the out-
set. Advocates such as Henry Spira and Ingrid Newkirk, although
viewed as representing very different positions, shared the same basic
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philosophy. They both have maintained from the outset that the aboli-
tion of institutionalized animal exploitation is the long-term goal but
that it is morally acceptable and practically necessary to seek welfarist
reform in the short term. Interestingly, both Spira and PETA deliber-
ately accept Singer’s utilitarian philosophy and equally deliberately
reject Regan'’s rights theory. Singer and Spira are close allies, and Spira
has acknowledged Singer as his primary intellectual influence and as
the person who brought him into the movement.
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CHAPTER Pour

The Results of
New Welfarism
The “Animal Confusion” Movement

mals are daily exploited in the most horrendous ways, and those
who object to this exploitation are powerless to do anything about
it. The magnitude of animal exploitation can be overwhelming, and the
resultant frustration can easily produce a mindset that says something
like, “Animals are suffering, theoretical differences are irrelevant, and
we have to put aside individual differences and work for the common
goal.” To put the matter another way, many animal advocates argue
that intramovement differences are irrelevant and that, despite our dif-
ferences, we must stand together against the “real” opponents—the
exploiters of animals. For example, according to Peter Singer, “we must
co-operate with groups that follow different strategies from our own,
and use different methods. We must avoid wasting our energies attack-
ing each other. We must focus on the real enemies, the exploiters of
animals.”!

In this chapter, I argue that new welfarism has created tremendous
confusion within the animal movement, and I examine this confusion in
three contexts. First, I focus on the use of animals in experiments and
argue that new welfarism makes it difficult to distinguish animal advo-
cates from animal exploiters. Second, I examine some campaigns of the
modern animal rights movement in order to demonstrate that these
campaigns do not promote animal rights and are instead virtually indis-
tinguishable from animal welfare reforms of the past. Third, I discuss
several instances in which a failure to distinguish rights from welfare
has led to disastrous consequences for animals.

People concerned about nonhumans face a situation in which ani-
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Intramovement Confusion: Who Is an Exploiter?

Once we abandon animal rights idealism in favor of a standard that
requires only that we “care” or feel “compassion” toward other ani-
mals, it becomes impossible any longer to differentiate animal rights
theory from welfarist notions that are accepted by virtually everyone—
including animal exploiters. In a 1995 article in Vegetarian Times, inves-
tigative journalist Jack Rosenberger provided a list of organizations that
purport to be animal welfare organizations but really promote the
“interests of meat companies, trappers, hunters, furriers, and vivisec-
tors.”2 For example, the American Animal Welfare Federation is, accord-
ing to its stated position, constituted “to promote the humane use and
general welfare of animals, and to educate the public about the vital dis-
tinction between animal welfare and animal rights.”3 According to a
spokesperson for the organization, funding is provided by the fur,
meat, and pet industries, hunting interests, and “other pro-animal-use
individuals and organizations.”* Ted Nugent, rock star and zealous
defender of bow hunting, is a member of the group’s board of directors.
Rosenberger’s list includes five other groups that ostensibly promote
animal welfare but are really nothing more than trade groups for ani-
mal exploiters. Moreover, everyone—from governmental agencies such
as the National Institutes of Health and the U.S. Department of Agri-
culture to the quasi-governmental research organizations such as the
Institute for Laboratory Animal Resources and associations such as the
American Meat Institute—embraces the principle of animal welfare:
that animals ought to be treated “humanely” and that no “unnecessary”
suffering ought to be inflicted on them.

The response of many animal advocates to this posture is not, as
one might expect, to distance themselves from animal welfare. Iron-
ically, many animal advocates interpret exploiters’ embrace of animal
welfare as an attempt to drive a wedge between animal rights advo-
cates and animal welfare advocates rather than to identify their differ-
ences. Any attempt to distinguish rights from welfare is perceived to
be “divisive,” to threaten destruction of the movement by violating
the imperative that animal advocates must all “stick together.” In an
attempt to avoid this disintegration, the animal protection movement
no longer endorses a philosophical concept of animal rights; instead, it
endorses the principle that as long as we “care” or have “compassion”
for animals, then we are all walking the same road. We should, so the
common wisdom goes, focus on the common “enemy”: the animal “ex-
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ploiter.” The problem is that in some cases there may be very little dif-
ference between the position of the animal advocate and the animal
exploiter. And if any difference is one of degree (more or less), how
does this effect our notion that the animal rights movement is, as com-
mentators have argued and as most animal advocates believe, qualita-
tively different from the animal welfare views that have dominated
thinking about these issues since the mid-nineteenth century?

In order to illustrate the problem, consider the following seven
items in light of their probable origins and where they should be placed
on the exploiter-welfare-rights “scale”:

1. An article entitled “Meeting the Needs of Captive Mice and their Care-
takers,” written by an experimenter who has had “forty years of using mice,”
advocates a new caging system that better meets the needs of the mice and
researchers. The author argues that her caging system ensures proper confine-
ment of laboratory animals, maximizes their “productivity,” and is designed to
be “adaptable to accessories concerned with research.” The author reports that
she has successfully “bred a number of delicate mutants as well as several
strains of wild mice” in her new cage.’

2. Inan article entitled “ Arguments for Single-Caging of Rhesus Macaques:
Are They Justified?” the author, a veterinarian, argues that “common argu-
ments in justification of the traditional single-caging of rhesus macaques are
often based on subjective assumptions rather than on scientific facts.” The
author argues that single-housing should not be allowed unless “absolutely
essential” and that criteria are needed to ascertain when single housing is justi-
fied. There is no condemnation of vivisection per se or even of single-caging per
se, although the author recognizes that the animals are social and should not be
deprived of contact with others unless there is a good justification.

3. An article entitled “Synopsis: Recognition and Alleviation of Pain and
Distress in Laboratory Animals” maintains that its views are based on the
assumption that “animals deserve to be free from preventable pain and stress”
and that “people who use animals in research have an ethical responsibility to
treat them humanely.”?

4. A rule states that “proper use of animals, including the avoidance or
minimization of discomfort, distress and pain when consistent with sound sci-
entific practices, is imperative.” The rule establishes a presumption that “pro-
cedures that cause pain and distress in human beings may cause pain or distress
in other animals.”8

5. An article entitled “Promoting Psychological Well-Being in a Biomedical
Research Facility” argues against any structural change in standards and in
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favor of promoting increased awareness on the part of laboratory personnel.
The authors, including the director of the New England Regional Primate Cen-
ter Animal Research Review Committee, maintain that “the animals are our
partners in the research endeavor.” The authors seek ways to “enrich” the lives
of primates used in invasive experiments.?

6. In an article entitled “A Minimum Stress Procedure for Repeated Mea-
surements of Nociceptive Thresholds and Analgesia,” the author, a researcher
who uses animals in addiction studies, indicates that such studies often require
the researcher to inflict pain on animals in order to measure the effect of vari-
ous drugs; this is often done by placing part of the animal’s body (e.g., a rat’s
tail) on a hotplate. Based on an experiment he conducted with approximately
seventy rats, he proposes that lower degrees of heat could be used.1?

7. Anarticle entitled “A New Invasiveness Scale: Its Role in Reducing Animal
Distress,” written by two psychologists, proposes a six-step pain scale. The lower
end of the scale, level 2, which represents “[l]Jaboratory experiments and certain
field studies involving mild pain/distress and no long-term harm,” includes “fre-
quent blood sampling,” “intramuscular injection, skin scraping,” “[n]egative re-
inforcement” such as “mild electric shock” and “brief cold water immersion,”
“[flood deprivation” that does not result in more than a 10% weight loss, “water
deprivation slightly exceeding particular species’ requirements (e.g., deprivation
in rats of less than 18 hours),” and “[p]rocedures involving anesthetized animals
with mild post-operative pain/distress and no long-term harm.”!

"o

All seven of these positions embody the instrumentalist view—that
animals may be used as means to human ends as long as certain “safe-
guards” are employed—supposedly rejected by the animal rights
movement. Some of the sources of these positions are, not unexpect-
edly, prominent supporters of institutionalized animal exploitation.

The article described at (3) is contained in the news bulletin of the
Institute for Laboratory Animal Resources (ILAR), organized under the
National Research Council, which advises the government on scientific
issues and is administered by the National Academy of Sciences, the
National Academy of Engineering, and the National Institute of Medi-
cine. ILAR is a quasi-governmental “think tank” that addresses various
issues involving animal use in experiments and develops guidelines for
animal use. I strongly suspect that Singer would regard ILAR and sim-
ilar organizations as in the “exploiter” camp.

The regulatory rule described at (4), which, standing alone, looks as
though it could have been written by a progressive animal welfarist, is
contained in the Public Health Service Policy and Government Principles
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Regarding the Care and Use of Laboratory Animals, which is one source of
federal regulation of animal experimentation. The rule is contained in a
booklet, produced by the National Institutes of Health (NIH), that also
contains the NIH Guide for the Care and Use of Laboratory Animals. Again,
I would guess that Singer and other like-minded animal advocates
would regard the National Institutes of Health and the Public Health
Service as paradigmatic examples of animal “exploiters.”

The article described at (2) was written by a veterinarian affiliated
with the Animal Welfare Institute (AWI), which is perhaps the most
important and effective of the traditional animal welfare organizations.
The article described is contained in an issue of the Animal Welfare Infor-
mation Center Newsletter (or AWIC Newsletter), which is published by the
U.S. Department of Agriculture. The article takes a straightforward ani-
mal welfare approach; it argues that rhesus macaques are social animals
and that their welfare demands social housing, a demand that should
be satisfied unless contrary treatment is “absolutely essential” for sci-
entific reasons. I would guess that Singer does not view AWI as on the
“exploiter” side.

The source of the articles at (1), (5), and (6), however, may be more
surprising. They are printed in a journal entitled Humane Innovations
and Alternatives (called Humane Innovations and Alternatives in Animal
Experimentation before 1991), which is published by Psychologists for
the Ethical Treatment of Animals (PSYeta). The journal contains numer-
ous articles on eliminating “unnecessary” suffering in experimentation
and animal husbandry and on encouraging the “humane” treatment of
animals. PSYeta, “[w]hile recognizing the benefits of research, . . . hold([s]
that the rights and interests of the non-human animals involved are
substantial and must be respected.”1? PSYeta is “dedicated to the pro-
motion of animal welfare” and attempts “to balance the value of exper-
imentation and other animal use against the suffering of animals.”?®
PSYeta promotes group living arrangements for calves,!* and praises as
an “effective and talented hero[]” an agricultural scientist, Temple Gran-
din, a “respected consultant to the meat industry” who develops sup-
posedly more “humane” ways to slaughter cows and pigs.!> The PSYeta
journal has received funding (for which it felt “deeply honored”) from
the U.S. Department of Agriculture.1® The executive director of PSYeta is
Kenneth Shapiro, a prominent member of the animal protection com-
munity and president of the board of directors of the Animals’ Agenda.
As of 1995, Shapiro also serves as coeditor of the Journal of Applied Ani-
mal Welfare Science, which “publishes reports and articles on methods
of experimentation, husbandry and care that demonstrably enhance
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the welfare of farm, laboratory, companion and wild animals.”?” The
articles described in (1), (5), and (6) are indistinguishable from many
found in the ILAR News or the U.S. Department of Agriculture’s AWIC
Neuwsletter.

More disturbing is that the article described at (7), which I men-
tioned in the Introduction, advocates the use of a “pain scale.” This arti-
cle was written by Shapiro and another psychologist, Peter B. Field. The
Shapiro/Field scale carries a powerful normative message: that an ani-
mal “rights” position is consistent with classification of activities such
as “mild electric shock” and surgical procedures involving “mild post-
operative pain/distress and no long-term harm” on some sort of scale,
and moreover on the “low” end of that scale. The Shapiro/Field scale
represents a set of normative judgments about the activities that are
described at the various levels of the scale. Shapiro and Field argue that
their scale may be used by institutional animal care committees, which
may “find their task made easier by the use of a simple, reliable quanti-
tative measure of animal distress.”!® Studies of reported pain assess-
ments by institutions have shown, however, that even when there is no
intent to misrepresent, experimenters often dramatically underestimate
pain and distress caused to animals, and that even when the same pro-
cedures are involved, there is little consistency among judgments con-
cerning pain and distress.’® Moreover, even governmental agencies
involved in regulating animal use in experiments have stated that objec-
tive assessments of pain are impossible.20

Although these problems are inherent in any attempt to assess and
rate pain and distress, the Shapiro/Field categories are particularly
elastic. For example, one of the “mild” pain or distress categories
involves surgical procedures on an anesthetized animal that cause only
minor pain or distress in the postoperative phase. But most experi-
menters using animals in surgical contexts would probably place their
activities in this “low-end” category of “mild” pain or distress, just as
most experimenters indicate on their government reporting forms that
they have not used animals in painful experiments without the benefit
of anesthesia or analgesia—which has been documented by the Animal
Welfare Institute to be wrong in many cases.?!

Putting aside the conceptual difficulties in assessing animal distress
according to a “pain scale,” there is certainly something peculiar about
animal rights advocates’ use of a “pain scale” to determine what experi-
ments involving animals are “permissible” or warrant less moral scru-
tiny, and about these advocates” simultaneous insistence that this scale
and their implicit normative judgments are consistent with a coherent
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notion of animal rights. Indeed, one can easily imagine a scenario in which
the experimenters themselves could use the invention of some animal
rights advocates to rebut the charges of other animal rights advocates:
relying on their adoption of an animal-rights-approved “pain scale” and
their self-placement at one of its lower rungs, researchers wielding this
animal rights “preapproval” could thus parry animal rights objections to
their experiments. Remarkably, Shapiro and Field explicitly envision such
use: they suggest that institutions could use of the Shapiro/Field pain
scale to collect information about the invasiveness of the institution’s
experiments. “Overall statistics could eventually be available showing the
average invasiveness of research at the institution. Such statistics would
not necessarily point fingers of blame—in fact, they could rebut charges
of undue invasiveness, although on the other hand they might also pave
the way for needed changes.”?

There is no doubt that Shapiro sincerely sees both himself and
PSYeta as oriented toward animal rights. When challenged about the
apparent inconsistencies in promoting animal rights while advocating
for “humane” experimentation and animal husbandry, Shapiro replied
that as a “philosophical” matter he opposed animal exploitation
“largely from a rights point of view” and that his endorsement of ani-
mal welfare was a matter only of “programmatic implementation.”?? |
am certain of Shapiro’s sincerity, but I am equally certain that his state-
ment represents a textbook example of new welfarism. Shapiro main-
tains that the only thing separating the rights view from the welfare
view is tactic and that choice of tactic is not really open to question,
because the tactic of using welfarist reforms—and that tactic alone—
will lead to movement recognition of the long-term goal of animal
rights, the complete abolition of animal exploitation. As long as aboli-
tion is the long-term goal, Shapiro deems acceptable the short-term
advocacy of animal welfare measures that are indistinguishable from
the welfarism defended by institutional animal exploiters and by
groups that explicitly reject the rights perspective.

Singer would surely reject any suggestion that Shapiro’s views are
on the “exploiter” side of the scale. After all, Shapiro is the president of
the board of directors of Animal Rights Network, which publishes the
Animals’ Agenda, and Singer is on the Agenda board of advisers. Shapiro
has served as coordinator for the Summit for the Animals, a yearly
gathering of leaders of large national animal advocacy organizations.24
Itis, however, difficult to distinguish Shapiro’s position from that of any
animal welfarist or, indeed, of an experimenter who is sincerely con-
cerned to prevent all “unnecessary” pain and suffering. Similarly, it is
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difficult to distinguish the positions taken in the articles about rodent-
caging systems, nociceptive thresholds, and the “enrichment” of pri-
mate housing—all of which have been published in the journal of an
organization that explicitly endorses animal rights—from those of tra-
ditional animal welfarists or, again, from the position that is adopted
more warmly by a growing number of animal exploiters. This is a most
serious difficulty and has never been addressed either by Singer or by
any other adherent of new welfarism.

Consider another animal advocate, one who not only is identified as
an animal rights advocate but is thought to be one of the most influen-
tial of this century—Henry Spira, head of Animal Rights International
(ARI). Spira, despite his unquestionable commitment to animals, often
takes positions that are uncomfortably similar to those taken by the
most odious exploiters and their defenders. For example, the Founda-
tion for Biomedical Research (FBR) and its lobbying arm, the National
Association for Biomedical Research (NABR), are funded by industries
that breed and exploit animals in experiments, as well as by universities
that depend heavily on grant funds for animal experimentation.?

Despite its hard-line opposition to animal rights, FBR literature
admits that “most people support the humane use of animals in bio-
medical research,” that they “are also concerned, and justifiably so,
about thé care and treatment of laboratory animals during medical
research,” and that “no one enjoys research with animals.” According
to FBR, researchers must use animals in experiments to ensure human
health, but these animals must be treated humanely because “only those
animals that are cared for properly will be good research subjects.”
Moreover, researchers recognize “their special obligation to safeguard
the welfare of laboratory animals,” and “[t]hey take this position for
ethical and scientific reasons. It is not a controversial position; there is no
constituency for inhumane treatment.”?6 FBR states that the “ ‘three R’s’
concept . . . first presented in . . . 1959 . . . is now generally accepted by
both scientists and the animal welfare community.”?” The “three R’s”
concern the reduction of the numbers of animals used, the refinement
of existing procedures to minimize pain and discomfort, and replace-
ment of animals with nonanimal models where feasible. The concept of
the “three R’s” is unquestionably an animal welfare concept in that it
purports to regard the exploitation of nonhumans as morally legitimate
but subject to some limitation the extent of which is determined and
applied by the scientific community.

In a 1993 interview—in the Foundation for Biomedical Research Newslet-
ter—Spira, asked whether he opposed “all forms of animal research,”
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replied that the moral ideal of animal rights means that “nobody has a
right to harm another, period, whether it’s one human to another human
or a human to an animal,” but added that “we’re living in the real world,
and [ think in the real world what one is looking for is not the unattain-
able ultimate but what’s practical or doable.” Spira added that “what'’s
practical and doable is the concept of the Three R’s. . . . I don't believe
that there’s anyone who can rationally or reasonably make a dent in the
concept of the Three R’s. That’s something that is unassailable, I believe.”
Spira argued, “[flor now, let’s reduce pain and suffering.”?

Spira’s position represents a paradigmatic example of new wel-
farism. He accepts that the long-term goal is the abolition of animal use,
but he argues that the short-term goal can accommodate animal
exploitation subject to whatever limitations are imposed by the “three
R’s.” It is difficult, if not impossible, to distinguish this position from
that of FBR. FBR readily admits that “no one enjoys research with ani-
mals” and that experimenters look forward to a time when animal use
will no longer be necessary. So, like Spira, FBR claims to have abolition
of animal use as its long-term goal. And Spira and FBR agree on the
short-term goal as well: implementation of the “three R’s.”

This leaves the area of disagreement between Spira and FBR quite
narrow, restricted solely to the implementation of the “three R’s.” As
the issue has been framed by Spira, both animal advocates and animal
exploiters argue in favor of the “three R’s” as the “doable” and “prac-
tical” solution to the controversy over the use of animals in experi-
ments; they disagree only in their assessments of the current success
of that solution’s implementation. Spira, an animal rights advocate,
seeks immediate implementation of the “three R’s”; FBR and NABR
agree that the “three R’s” constitute a moral mandate that binds those
who use animals in experiments, but they believe that the principle of
the “three R’s” is being implemented as scientists find more and more
alternatives and “adjuncts” to animal use. So, Spira and FBR / NABR
essentially disagree over the timetable for implementation of the
“three R’s.”

In this area, however, Spira’s position is not at all distinguishable
from that of the traditional welfarists, who, unlike Spira, do not endorse
the concept of animal rights. Consider, for example, the welfarist posi-
tion of AWT'’s Christine Stevens: she has been a leader in calling for the
use of alternatives and for procedures that reduce animal pain and dis-
tress. Indeed, the concept of the “three R’s” dates back to 1959 and was
quickly adopted by the animal welfare movement as well as many in
the research community.?
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New Welfarism and Recent Campaigns

Another consequence of the central tenet of new welfarism—that
animal welfare leads to animal rights—is that animal rights advocates
often end up supporting laws that reinforce the property status of ani-
mals and that represent positions indistinguishable from the classical
welfarist reforms proposed over the last one hundred years. Such sup-
port should, of course, not seem surprising in light of the confusion, dis-
cussed above, that is rampant among certain animal advocates. A
review of several campaigns illustrates how new welfarism is much
more like classical animal welfare and much less like the abolitionist
theory of animal rights.

The Federal Animal Welfare Act

Although Great Britain in 1876 passed the first statute regulating the
activities of those who used animals in experiments, numerous Ameri-
can legislative efforts to regulate the use of animals in experiments were
unsuccessful until 1966, when Congress passed the Laboratory Animal
Welfare Act, which, when amended in 1970, became known as the fed-
eral Animal Welfare Act (AWA).30 The AWA was also amended in 1975,
1985, and 1990. I want to focus on the 1985 amendments—which con-
stituted the most extensive revision of the AWA, occurred within the
period of the modern animal “rights” movement, and were supported
by many animal rights advocates—but it is necessary to discuss the
AWA in some detail so that the more recent amendments are under-
stood in context.?!

The original, 1966 law was not so much an attempt to regulate ani-
mal experiments as a response to public concern over the theft of do-
mestic animals—cats and dogs—for sale to laboratories. Senator Robert
Dole, an instrumental force behind the legislation, characterized the 1966
act quite accurately as “the dognaping bill of 1966.”%2 It was clear, as Con-
gressman Robert Poage had noted, that a “substantial percentage of cats
and dogs sold to hospitals and research laboratories are family pets which
have been stolen.”3 The stated purpose of the house bill was not to pro-
tect animals from particular harms but rather “to protect the owners of
dogs and cats and other animals from theft of such pets and to prevent the
sale and use of stolen dogs and cats and other animals for purposes of
research and experimentation.”3* The act as passed added to this concern
for pet theft the purpose “to insure that certain animals for use in research
facilities are provided humane care and treatment,” but there can be no
dispute that the purpose of the original act was to protect the property of
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people. Thus, the act explicitly reinforced the status of animals under the
law as the chattels, or personal property, of their owners. But then, the year
was 1966 and no one was talking about animal rights at that time. The prop-
erty paradigm was really the only rubric under which such issues could
have been discussed at all.

The 1966 act was targeted primarily at animal dealers, who were
suspected of trafficking in stolen animals. Dealers were required to be
licensed, and certain record-keeping and identification requirements
were imposed. The act also required the regulation of certai